CENTRAL ADMINISTRATIVE TRIBUNAL
_PRINCIPAL BENCH

0.A.NO.1913/2003
New Delhi, this the (> day of March, 2004
HON BLE SHRI JUSTICE V.5, AGGARWAL, CHAIRMAN
HON BLE SHRI SARWESHWAR JHA, MEMBER (A)

HC Suresh Babar

Wo., 71/5W

P.S. Phargani

New Delhl. P Applicant

(By Advocate: Sh. P.K.Jain, proxy of Ms, Harvinder
Oberoi)

Vearsus
1. Commissioner of Pollce

FoH.G., I.P.Estate
New Delhi.

Z. Joint Cammissioner of Police
Southern Range, I1.F.Estate
New Delhi.

3. Addl. Deputy Comm. of Police

south West District, I.P.Estate
New Delhi. ... Respondents

(By Advocate: Sh. Ajesh tuthral
0.R.D.E.R
Justice V.S. Aggarwal:-
The applicant is working as Head Constable 1n
Deihi Police. He faced disciplinary proceedings and

the following charge had been Framed:

", 0.F.Dslal, Inspector/E.0., DE
rtell hereby charge vyou Head Constable
suresh Babbar  No.71/8W vide posted in
Police Station Sarojanl MNagar 1n and
performing best duty 1in the of Safderiung
Enclave, on 19-11-99, you anproached one
Mr. Vimal Mahant of G-6B, Nauriji Nagar.
New Delhil &t A-1 Block, Safderiung
Fnclave, New Delhi anhd prosecuting him
vide DD No.34B dtb. 19~172-99, PS Saroiini
Wagar for not wearing Helmet while
driving his scooter. 0On the assume day
you also apnrehended one Jeewan s/o Pale
Ram  of G-121, Naurojl Nagar, New Delhi
far not wearing helmet while driving his
seooter. You filled his challan form anr
threw 1t away. Later op their torn
challan of Sh, Jeewan was picket up by
Shri  Vimal Mahant and handed 1t over Lo
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Sh. Vinayj Tiwari. a reporter in  the
English  Daily, “rhe Time of India”.., who
published 1t in his news paper o
21.,12.99 captioned as "This Traffic
challan may be fake”. The above illegal
act G your part reflection your

integrity and tarnished the 1image of
Delhi Police.

The above act on the part of you
HC Suresh Babbar No.71/5W amount to gross

misconduct, malafide intention,
negligence and dereliction in the

discharge of vour official duties which

render vyou liable for punsihment undest

provision of Delhi Police (Punishment &

Appeal) Rules, 1980 read with Section Z1

D.PLAct~1978."

Z. The inquiry officer har held that the
charge had been substantiated. Agreeing with the sald
report, rhe disciplinary authority ordered one vyear
approved service of Head Constable Suresh Rabbar to be
forfelted by diferent of an increment temporarily for

a nperiod of one vear. His period of suspension was

treated as not spent on gduty. He nreferred an appeal.

which was dismissed by the . anpellate authority
holding:

“The plea that the statement of
witnesses had not proved the charge <¢an
not be accepted because Enguiry Officer
has applied nimselt to the statement and
given a detailed valid order. Keeping in
view the Rule-16(iii) of nelihi Police
{Punishment & Appeal) Rules, 1980, which
clearly provided that the Enguiry OFficer
was empowered to  bring on record  any
earlier statement of any of the
witnesses, whose presence can not, in the
opinion of such officer, be procured
without undue delay. These Pls could not
he examined during the PE proceedings as
thaey did not Jjoin the proceedings despite

hest afforts made by the Enguiry
officers. Howeaver, their statement

recorded during prosecution evidence had
already been supplied Lo the appellant.
The appeal 1s, therefore, re’jected,

Let the appellant be informed
sccordingly.”
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3. By virtue of the present application, the
appllcant seeks quashing of the order passed with

consequential benefits.

a4, The application has been contested.
During the course of submissions, learned counsel for
the applicant asserted that the statements of the
witnesses, pamely, Shri Vinay Tiwari and Mr. Jeewan
had not been recorded during the course of the
inguiry. The same werse transferred as had been
recorded  during the preliminary inguiry on the record
and were considered. In view of the learned counsel,
thie is in violation of Sub-Rule {3y to Rule 15 of the
Delhi Police {(Punishment & Anpeal ) Rules, 1980. an
the ocontrary, the learned counsel for the respondents
urged that in terms of Sub-Rule (1ii) to Rule 16 when
witnesses could nof be procured without undue  delay
and they were not willing to come forward, the inaulry
officer as well as other authorities were ‘dustified in

acting on the saild statements,

5. Delhi Police (Punishment and Appeal)
Rules, 1980 provides the procedure with resnect to Lhe

departmental inquiries. Under Rule 15 of the ald

53

Rules, a preliminary inquiry has been stated to be a
fact finding inguiry. The purpose is (1) to establish
the npature of default and identity of defaulter(si,

(111 to collect prosecutlon avidence, (iil) to Judge

guantum of default and (ivy to bring relevant
documents on record Lo facilitate & regular

departmental inquiry. Sub-Rule (31 to Rule 15 of the

said rules further provides that a preliminary LInguiry

A3



je npot a part of the formal departmental record  but
statements can be provided from the record when the
Wwitnesses are no longer avallable. Sub-Rule (3) to

Rule 15 reads as under:

"Rule 15(3)¢: The suspected
police officer may of may not he present
at a preliminary enguliry but when nresent
he shall not cross-examine the witness.
The file of preliminary enquiry shall not
form part of the formal departmental
record, but statements therefrom may be
hrought on record of  the departmental
nroceedings  when the witnesses are no
longer avallable. There shall be no bar
to the Enguiry Officer bringing on record
any other documents from the file of the
prelimlinary inguiry, if he considers 1t
necessary arter supplying coples to the
accused officer. All statements recorded
during the preliminary enquiry shall be
signed by the person making them and
attested by engulry officer.”

6. n addition to that, Rule 16 provides Lhe
nrocedure  in detail pertaining to the departmental
inquiries. If prima~facle a misconduct is proved, and

ie likely to result in a maior punishment the

O

procedure prescribed has been referred to in Rule 16.
sub-Rule (1ii) to Rule 156 empowers the inguiry officer
to  bring on record the &arlier statement of any
Withess whose presence cannot, in the oplnion of such
officer be procured without undue delay, inconvenience
ar expense, if he considers such statement necessary
provided that it has been recorded and attested by @&
police officer superior in rank to the accused officer
or by a Maglstrate and is either signed by the person

. heen recorded by such officer during

%3}

making it. or ha

H

an  investigation or a qudicial  enqguiry or trial.

sub-Rule (iii) to Rule 18 raeads as:
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"Rule 16(1i1): 1 the accused
nolice officer does pot  admit the
misconduct, the Enguiry Officer shall
proceed Lo record evidence 1In support of
the accusation, as is avallable and
necassary Lo support the charge. As Tar
as possible the witnesses shall be
examined direct and in the pressance of
the accused, who shall be given
opportunity o take notes of thelr
statements and cross—examine them. The
Enquiry Officer 1is empowered, however, Lo
bring on record the earlier statement of
any withess whose presence cannot. 1n Lhe
opinion of such officer, be procured
without undue delay, inconvenience or
expense if he considers such statement
necessary provided that 1t has heen
recorded and attested bv a police officer
superior in rank ro the accused officer,
ar by a Maglstrate and is either signed
hy The person making 1t or has been
recorded by  such officer during an
ipvestigation or & Judicial enguiry or
trial. The statements and documents SG
hrought on record in  the departmental
proceedings shall also be read out to the
accused officer and he shall be glwven an
opportunity ta  take notes, Unsigned
statements shall be hrought on record
only through recording the statements of
the officer or Magistrate who had
recorded  the statement of the witness
concerned.  The accused shall be hound Lo
answer any guestions which the enouiry
ofFicer may deem T1it Lo put to him with @
view to elucidating the facts referred Lo
in  the statements of documents thug
hrodght on record.

7. As  already pointed above, rhe aragument
adwvanced WASs that the statemaents which wWet e
transterred to the departmental indgulry were puring
the preliminary inguiry and therefore 1t 1s only

sub~Rule (3) to Rule 15 which come into play.

3. on hehalf of the respondents, reliance wWas
heing placed on the decision of & Co-ordinate pench of
this Tribunal in the case of Ompal Singh v. Union of

India & Others, OA Mo, 2098/2001, declided on %,.7,2002.

The following passade was relied upon by the

~espohdents learned counsel.
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“As  regards the jurisdiction of
the enauiry officer to bring on record
the earlier statement from the file of

the preliminary encduiry the same has an
ahiect sought to be achieved. The
witnesses whose presance cannot he
nrocured but for undue delay and
inconvenience and 1T these statements are
necessary the same are mdde admissible in
the departmental enduiry. Howaver a

safeguard 1is nrovided in the rules that
the statement should be recorded  and
attested by a police officer superior in

rank to the police officer and are
racorded hy  such an officer dJuring

investigation, judicial enquiry or trial,
These statements are read over to the
accuserd officer who has an oppor tunity Lo
cross—-examine the- w11n@sge% proving these

statements. The unsigned statements can
also be hiraught by recording the
statement of the person who recorded 1t
and js also subijected to
eross—examination. In this view of the
matter, the accused 1is not at all

preiudiced and his rights are nrotected
by accord of a reasonable opportunity to

confront these statements by
cross-axamination. apart  from 1t, the

apex court in saveral rulings including
that of State Bank of Bikaner and Jaipur
Vs, Srinath Gupta & Anr.. {997 (13 SC
LI 5 as held that even the gtatements
during trial under Section 61 CRPC can be
taken into the record of the disciplinary
proceedings Apex Court in Kuldeep Singh
Vs, Comm1531oner of Police, JT 1938 (8}
sC 603  has upheld the vires of Rule 15
{311 and it is no more res integra. "

A perusal of the safme clearly shows that the guestion

that has been agltated hefore us has not  been

considered and, therefore, the above said  Findings

will not come to the rescue of the argument of the

respondents learned counsel:

9. In that ewvent, the learned counsel for the

respondents  urged that Sub-Rule [(1ii) to Rule 16 is a

e
[¥1]

general provision, thaerafaore, it iy any case

applicable.
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10, The basic principle in law 1% not A
subiect matter of controversy. Normally the witnesses
have to be examined with a right to the alleged
delinguent Lo aross-axamineg Lhe same. The Rule, which
provide to biring on record the earlier statements, is
an exception to the above sumid rule. They have been

drawn from the ratio of Sections 32 and 33 of the

Tndian Evidence AcL. Ter that extent there 1

1

no

controversy.

. 1t is a settled principle that rules must
he read as a whole. One provision should be construed
with reference Lo olther provisions Lo make &
consistent compilation of the rules. The duty of tLhe

court iz to avoid head long clash of the Rules.

12. Almost, Tive decades ago, the Supreme

court in the case of Raj Krushna Bose V. Binod

Kanungo and Others. AIR 19854 5C 207 held:

o

o

t is the duty of courts fo
avoid that and, whenever 1t 1s possible
to  do  so, Lo construe provisions which
apnear to conflict S0 that they
harmonise. "

—
(&)
u
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Same nrinciple had been reiterated by the
Supreme Court in the decision rendered in the case of

University of Allahabad and Oothers v. Amrit chand

Tripathi and Others, AILR 1987 SC 57, The principle of

harmonious construction of rules and statutes was

reiterated stating:

"“These provisions have to be
construed harmoniously so as to eliminate
any conTlict, without rendering any
nrovision of the Act or any avthority
createad by the ACT., supertluous.
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Sec. 4501} lavs down the rules of

eligibility for admission to a course of

study in the university.”

N The nrovision of one Section of the Rule,
canhot  be used to defeat the other, unliess it is  not

possible to re-concile. This was 3o held

Suptems Court in the case of D

Election Tribunal, Andhra Pradesh and Others. AIR 1967

SC 1211, The Supreme Court held:

"It is a well-settled rule of

construction that the provisions of a

statute should be so read as to harmonise

with one another and the provisions of

one selection cannot be used to defeat

those of another unless it is impossible

te effect reconciliation between them.”

15, The position herein 13 identical.
sub-Rule (31 to Rule 15 emphatically prescribes that
preliminary ingulry shall not form part of the
departmental record but statements can anly be brought
on  record when witnesses are no longer available.
There 1is no other exception prescribed under Sub-~Rule
{3) to Rule 15. Sub Rule (1ii) to Rule 16, in general
terms. gives power in bringing on record on sarlier
statements of the witnesses in the exceptions which we
have referred to above already. They contemplate

where there is undue delay, 1lnconvenlence or expense,

the inquiry officer can transfer those statements,

16, We note From the declision of the Supreme

fourt  in the case of South India Corporation (P) Ltd.

Y. Secretary, Board of Revenue, Trivendrum and

Another. AIR 1954 SC 207 that a special orovision
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should be given effect to the extent of its  scope,
leaving the general provision to control cases where

the special provision does not apply.

17. sub-Rule (3) to Rule 15 iz a speclal
provision necessarily when statements recorded in the
preliminary inguiry have to be transferred. It can

only be so done under the strict language of Sub-Rule

{3) *to Rule 15, i.e.. when Witnesses are not
available. n other cases the general provisions of

sub-RFule (iii) to Rule 16 will come into play.

18. rReverting back to the facts of the
present case, it was not disputed rhat withesses were
available but were not willing to come forward and the
learned counsel informed us that desplite heing
summoned they were not ready Lo make & statement.
Since theilr statements have been recorded in  the
preliminary inauiry, therefore, in terms of Sub-Rule

{3) to Rule 15 1t could not be transferred to th

o

departmental proceedings. We hold accordingly.

19. However taking stock of these facts, Tor
the present. we quash the impugned order and direct
the discivlinary authority to take necessary stens and
consider the material on the record if proper and pass
any further order deemerd approoriate under the facts

and circumstances of the case.

70, We make 1t clear that we are not

axpressing any opinion pertalning Lo the merits of the

Y A =

( sarwe shwar Jha)‘;”f’f”'

Member(A)

(v.S.Aggarwal)
Chairman





