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New-Delhi, this theF9 dy,  of 	2005 

Hon'ble .Mr.Justice V.S. Aggrwal, Chairman 
Hon'ble Mr,V.K/Majotr1, Vice Chairman (A) 

Hon'ble Mr.Justice M.A. Khan, Vice -Chairman (J) 

O.A.777/2002 

Shri K. Venkat Rao, 
Shri A.R. Sastry Rpld- Guard 
National Federation of the 
Railway Pensiqiers' Associatiop 
Represented by (.s General 
And President., 1Hway PensiptS' 
Association rep. by Shri K.S. 	 . . . .Applicants 

((By Advocate: Shri Y. RaJaopal Rao wll;Ii Shri Y. Ramesh) 

versus 

Union of India represented 
by its Secretary to Government;, 
Ministry of Railways, 
Rail Bhawan, New Delhi. 

Railway Board represented by 
It's Chairman, Rail Bhawan, 
New Delhi 

Deputy Director Finance (Estt.) tii 
Railway Board, Rail Bhawan, 
New Delhi 	- 	 . . . .Respondeflts 

(By Advocate: Shri B.S. Jain) 

QP. 980/2000 

S.P. Puri and 12 others 	 ... .ppiicants 
as per memo of party 



FA 

(By Advocate: Shri B.S. Mainee) 

versus 

The Chairman Railway Board, 
Rail Bhawan, New Delhi 

The Deputy Director Finance, 
(Estt.) III, Railway Bord, 
Rail Bhawan, New Delhi 

The Divisional Accounts Officer, 
Northern Railway, New Delhi 

The General Manager, 
Northern Railway, 
Baroda House, New Delhi 

(By Advocate: Shri R.L. Dhawan) 

O.A. 1044/2001 

Tejpal and 33 others 
as per memo of party 

(By Advocate: Shri B.S. Mairi) 

versus 

Union of India through Its 
Secretary, Ministry of Railways, 
Rail Bhawan, New Delhi 

The Chairman, Railway Board, 
Rail Bhawan, New Delhi 

The Dy. Director Finance, 
(Estt.) III, Railway Bojtd, 
Rail Bhawan, New Delhi. 

The Senior Divisional Accounts Officer, 
Northern Railway, D.R.Ms Office, 
New Delhi. 

The Senior Divisional Accounts Officer, 
Northern Railway, D.F.M's Office, 
Ambala Cantt. 

The General Manager, 
Northern Railway, Baroda House, 

Respondents 

.Applicants 
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New Delhi. 	 ... Respondents 

(By Advocate: Shri R.L. II)huwan) 

0 A. 3342/2001 

V.M. Ponnusamy and 125 others 
as per memo of party 	 ... .Applicants 

(By Advocate: Shri B.S. Mainee) 

versus 

Union of India through its 
Secretary, Ministry of Railway, 
Rail Bhawan, New Delhi and 20 others 	 . . . .Respondents 

(By Advocate: Shri R.L. I)hawan) 

O.A.3253/2002 

Gurdial Singh, 
S/o Shri Sewa Singh, 
R/o House No.550, Sector•8, 
Faridabad (Haryana) 	 .. . .Applicant 

(By Advocate: None) 

versus 

Union of India, 
Through its Chairman, 
Railway Board, Rail Bhawan, 
New Delhi. 

General Manager, 
Northern Railway, 
Broda House, New Delhi 

Divisional Railway Manager, 
Northern Railway, 
Nawab Yusuf Rond, 
Allahabad 	 . . . . Respondents 

(By Advocate: Shri R.L. Dhawan) 

O.A. 1884/2003 

Vishwanath Mishra and two others 
as per memo of party 	 . . . .Applicants 



(By Advocate: Shri B.S. Mainee) 

versus 

The Union of India, 
Through the Chairman, Railwa.i Board, 
Ministry of Railways (Bharat fL tkar) 
Rail Bhawan, New Delhi 

Shri S. Sri Ram, 
Dy. Director Finance (Est).lII, 
Railway Board, Rail Bhawan, 
New Delhi 

The General Manage, N.E. kilH'ay, 
Gorakhpur 

The F.A. & C.A.Q., 
N.E. Railway, (3orakhpur 

The Divisional Rail Manager, 
N.E. Railway, Sonpur, Saran. 

The Divisional Accounts Offic e:: , 

N.E. Railway, Sonpur, 
District - Saran 	 . . . . Respondents 

(By Advocate: Shri-R.L. Dhawan with Shri Rajinder Khatter) 

O.A.1893/2003 

J.P. Kudesia and 26 others 
as per memo of party 

(By Advocate: None) 

versus 

The Union of India through 
The Chairman 
Railway Board, RaiI.Bhawan, 
New Delhi 

The Deputy Director Financial (East) III, 
Railway Board, Rail Bhawan, 
New Delhi 

The Senior Divisional Accounts 'bfficer,  
Northern Railway, 

Applicants 

NV'  
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Nawab Yusuf Road,, 
Divisional Railway Manager Office, 
Allahabad 

The Senior Divisional Accounts Officer, 
Central Railway, 
Divisional Railway Manager Office, 
Jhansi 

The Senior Divisional Accounts Offk;r, 
N.E. Railway, 
Divisional Railway Manager ,Offic, 
Gorakhpur 	 ... . Respondents 

: 	(By Advocate: Shri R•. L. Ohawan) 

0.A.189412003. 

M.P. Srivastava and two others 
as per memo of party 	 ... .Applicants 

(By Advocate: Shri R.K. Shukla,proxy for Shri PB.LaI Srivastava) 

versus 

Union of India, through 
The Chairman Railway Board, 
Rail Bhawan, New Delhi. 

The Secretary to Govt. of India, 
Department of Pension and Pensioners Welfar, 

V 	 Sardar Patel Bhawan, New Delhi. 

The General Manager, 
Northern Railway, 
Baroda House, New Delhi 

The Divisional Railway Manager, 
Northern Railway, Allahabad Division, 
Nawab Yusuf Road, Allahabad 

The Senior Divisional Accounts Officer, 
N.. Railway, .Allahabad Division, 
Nawab Yusuf Road, Allahabad 	 ... . Respondents 

(By Advocate: Shri R.L. Dhawan) 

0.A.189612003 

Mr.Ashoke Kumar Sanyal and 162 others 
As per memo of party 	 ... Applicants 



(By Advocate: Shri Ranjan Mukherjee) 

versus 

Union of India through 
Ministry of Railways, 
Rail Bhawan, New Delhi. 

Chairman 
Railway Board, 
Rail Bhawan, New Delhi 

General Manager, 
South Eastern Railway, 
Garden Reach, Calcutta 

(By Advocate: Shri R.L. Dhawan) 

Respondents \1 

0 A .2662/2003 

H.N. Chowdhury and 30 others 
as per memo of party 

(By Advocate: Shri B.S. Mainee) 

versus 

Union of India, through 

The Secretary, 
Ministry of Railways, 
Railway Board, Rail Bhawan, 
Raisina Road, New Delhi-1 

The General Manager, 
South Eastern Railway, 
Garden Reach, Calcutta 

The Divisional Railway Manager, 
S.E. Railway, 
Adra 

(By Advocate: None) 

0.A.1 14/2004 

Shri Ram Kumar Shukla, 
Aged about 76 years, 
Son of Shri Rattan Sharma 
Resident of 555-KHA 153, 

Applicants 

Respondents 
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/ Shindhu Nagar, 
as Nagar,Lucknow 

(By Advocate: None) 

versus 

1. 	Union of India, through 
The General Manager,_' 
Northern Railway, Baroda House, 
New Delhi 

Applicant 

The Senior Divisional Accounts 
Northern Railway, 
Moradabad 

The Chairman, Railway Board, 
Rail Bhawan, New Delhi 

The Senior Post Master, 
Chowk Head Office, 
Lucknow 

(By Advocate: None) 

O.A. 115/2004 

Sardari Lal Mehta 
Son of late Shri Ram Piara, 
Age 76 years, 
Ex. Special A-Guard, 
Now Rio H.No.42-A, MIG Housing Board, 
Kalka 	 . 

,(By Advocate: Shri D.R. Sharma) 

versus 

Union of India through 
The General Manager, 
Northern Railway, Baorda House, 
New Delhi 

Divisional Railway Manager, 
Northern Railway, 
Ambala Cantt. 

Secretary, 
Ministry of Personnel, Public Grievanc 
And Pensions, 

Respondents 

.App!icarit 
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Deptt. of Pension and Pensioners W:It 
New Delhi. 

Senior Divisional Accounts Officer, 
Northern Railway, 
Ambala Cantt. 

Manager, 
Punjab National Bank, 
Kalka 	 ... . Respondents 

(By Advocate: Shri R.L. Dhtwan) 

O.A.11612004 

Shri Satya Pal Wadehra and 5 others 
As per memo of party 	 .Applicants 

(By Advocate: Shri B.S. Mainee with Shri [Ji: Sharma) 

versus 

Union of India through 
The Chairman, 
Railway Board, Ministry of Railway, 
Rail Bhawan, New Delhi 

General Manager, 
Northern Railway, Baroda House 
New Delhi. 

Divisional Railway Manager, 
Northern Railway, 
Ferozepur Cantt. 	 ... . Respondents 

(By Advocate: Shri R.L. Dhawan) 

O.A.11712004 

Partap Rai and 3 others 
as per memo of party 	 ... .Applicants 

(By Advocate: Shri D.R. Sharma) 

versus 

Union of India through 
The Secretary, 
Ministry of Railways, 
Rail Bhawan, New Delhi. 



Divisional Railway Manager,  
Ambala Division, 
Ambala 

Secretary, 	I 
Ministry of Peronnej 
Deptt of Pension & pensIoners Ijre, 
New Delhi 

General Manager, 
Northern Railway, 
Baroda House; New Delhi. 

5. 	Senior Divisior'al Accounts Officer, 
Northern Railway, Ambala Division 
Ambala 

(By Advocate: Shri R.L. Dháwan) 

Q.A.118/2004 

Kundan Lal and. 6 others 
As per memo of party 

(By Advocate: Shri B.S. Mainee with Shri D.R. Tharma) 

versus 

	

1. 	Union of India through 
The Chairmafl,Rajlway Board, 
Ministry of Railway, Rail Bhawan, 
New Delhi 

	

2, 	General Manager, 
Northern Railway, Baroda House, 
New Delhi. 

3. 	Divisional Railway Manager, 
Northern Railwy, 
Ambala Divisioh, Ambala 

(By Advocate: Shri R.L. Dhawan) 

9.A.749/2004 

Shanti Devi widow of Late Shri Joti Swaroop, Drivr (A), 
Aged about 70 years, 

Respondents 

.Applicants 

Respondents 



Pratap Nagar, Street No.2, Near Railway Ofti:i, 
Bath inda 	

... Applicant 

jJ (By Advocate: Shri DR. Sharma) 

versus 

Union of India through General Matager, 
Northern Railway, Baroda House 
New Delhi 

Divisional Railway Manager, 
Ambala Division, 
Ambala 

Senior Divisional Accounts Officer, 
Northern Railway, Ambala Cantt. 

Manager, 

Punjab National Bank, Bank Street, 
Bath inda 	

... . Respondents 
(By Advocate: Shri R.L. Dhawan) 

O.A. 708/2005 

John Kunchandy, aged 77 years, 
S/o J.K. Kunchandy, 
Retired 'A' Grade Guard, 
Southern Railway, Madras Division, 
Residing at: Kottayadi Thekkathil, 
Thrippjlazhikam P.O., 
Kollam-691 509 	

... .Applicant 
(By Advocate: None) 

versus 

Union of India represented 
The Secretary to the 
Government of India, 
Ministry of Railways, 
Rail Bhawan, New Delhi. 

2. 	The General Manager, 
Southern Railway, 

I 



Park Town P.O., 
Chennaj - 600 003. 

The Divisional Railway Mánag&, 
(Personnel ),, Southern Railway, 
Madras Division, Madras-3 

The Divisional Accounts Officer, 
Southern Railway, 
Madras Division, Madras-3 	 ... . Respondents 

(By Advocate: Shri R.L. Dhawan) 

O.A,997/2005 

Senior Citizens Organization of 
Railway Employees (SCORE) and 4 othrs 
As per memo of party 	 ... Applicants 

(By Advocate: None) 

versus 

Union of India, through 
The Secretary, 
Railway Board, Rail Bhawan, 
New Delhi 

The General Manager, 
Western Railway; 
Headquarters Office, 

p. 	 Churchgaté, 
Mumbai-400020 

The General Manager, 
Central Railway, 
Headquarters Office, 
Mumbai CST, 
Mumbai-400.001 	 ... .Respondents 

(By Advocate: Shri R.L. Dhiwan) 

Justice V.S. Aggarwal, Chairman 

Followind question has been referred fr consideration of a Larger Bench 

by the Ernakulam Bench of this Tribunal: 

- 
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"In the light of the Govt. of India,, Ii)epartment of Personnel and 
Pensioners Welfare, O.M. dated Jo i•l8 as adopted by the'Railway 
Board by their letter dated 10.3.98., t: revision of pension of pre-
1986 running staff pensioners with effect from 1.1.1996,  whether 
the direction of the Principal Bench c;f this Tribunal contained in 
the order dated 22.1.2002 in 0.1L. No.2425/2000 and M.A. 
No.2879/2000 of adding 75% no1iio'ia1 pay as on 1.1.86 to the 
notional pay arrived at as on 1.1 .86 i orrect law." 

2.The same question was pending bolire some of the Benches of this 

Tribunal. 	Therefore, 	the petitions were taken in the 	Principal 	Bench for 

consideration and decision of the abovesaid ::ritroversy. 

3.At the outset, in all fairness to the respondents' counsel, it must be 

mentioned that during the course of submissions, it was pointed that keeping in 

view the number of petitions that were pending in different High Courts, they. 

have already moved the Supreme Courf for adjudication . of the same 

controversy. However, no order as yet has ben passed. In the meantime, the 

Delhi High Court had directed that Larger i3och should be constituted at the 

earliest. It is in this backdrop that the aforesd petitions have been heard. 

4.All the applicants had retired as Guarcs/Drivers etc. These posts come 

under the category of running staff. They are p,rititled to running allowance which 

is based on kilometers covered every month. 

53he running allowance admissible to 1he said staff is also included in the 

average emoluments at the time of retirementio work out the pension admissible 

to such staff. 	This is in accordance witl"ii Rule 2544 of Indian Railway 

Establishment Code (Vol.2) for calculation of the average emoluments. The said 

rule reads: 

"2544.(C.S.R.486) Emolumenz ffnd Average Emoluments - 
The term 'Emoluments', us 	iii these Rules, means the 
emoluments which the officer 'fras receiving immediately 
before his retirement and inclr'i 

A 	 .. 



I 
pay other than that drawn in tenure post; 

personal allowance, which is granted (I) in lieu of loss of 
substantive pay in respecf b a permanent post other than a 
tenure post, or (ii) with the specific sanction of the 
Government of India, for any other personal considrat ions. 

Note — Personal pay grant 
in respect of 
be treated as personal 
article. Personal pay 
considerations shall not 
unless otherwise directed 

in lieu of loss of substantive pay 
t other than a tenure post shall 

wance for the purpose of this 
nted on any other personal 
treated as personal allowance 
the President. 

© fees or commission if the.y are the authorized emoluments 
of an appointment, and 	Ui addition to pay. In this case 
'Emoluments' means the ldvbrage earnings for the last six 
months of service; 

acting allowances of an officer without a substantive 
appointment if the acting 80 rvice counts under Rule 2409 
(C.S.R. 371), and allowàricei drawn by an officer appointed 
provisionally substantively o appointed substantively pro 
tempore or in an officiatin:g çapacity to an office which is 
substantively vacant and o i 'hich no officer has a lien or to 
an office temporarily vacarji of the absence of 
the permanent incumbent on eave without allowances or on 
transfer to foreign service; 

deputation (duty) allow:i::s; 

duty allow&ces (special 	'v); and 

(g)(i) For the purpoit of calculation of average 
emoluments Actualar Lint of running allowances drawn 
by the railway servant thiring the month limIted to a 
maximum of 75% of th other emoluments reckoned in 
terms of (a) to (f) above. 

(ii) For, the purpose of gratu,r and/or 'death-cum-retirernent 
gratuity - The monthly avehIe of running allowances drawn 
during the Uiree hundred ahrdixty-five days of runhing duty 
immediately preceding th 	of quitting service iimited to 
75% of the monthly akie of the other emoluments 
reckoned in terms of items i to (f) above drawn during the 
same perid. 

Note In case of an office 'ith a substantive appointment 
who officiates in another )oIntment or hold a temporary 
appointment, ':Emolument& i flS - 



the emoluments which vni id be taken into account under "1 	
this Rule in respect of the 'i:jbintment in which he officiates 
or of the temporary appoihtfflut, as the case may be, or 

the emoluments which 'would have been taken into 
account under this Rule had he remained in his substantive 
appointment, whichever are mre favourable to him." 

In this process, the emoluments are drawn taking into account 75% of the other 

emoluments in accordance with the above ;tiid Rule. 

6.All the applicants had superannhj,fed prior to 1.1.1986. When pay 

scales of the railway employees were revised from 1.1.1973 under the Railw. 

Services (Revised Pay) Rules, 1973, the Railway Board had intimated that 

existing percentage of running allowanc? ould continue for the time being 

though it was under revision. In a subseqi.iejt letter, percentage was reduced to 

45% retrospectively from 1.4.1976. The game had been quashed by this 

Tribunal. At this stage, it is relevant to mentk,n that the abovesaid reduction was 

on account of some local instructions 	'iIe Railway Board had issued an 

amendment to Rule 2544 on. 5.12.1988. It jave the amendment retrospective 

effect which was subject matter of challer)g(?. earlier in this Tribunal. The FuJl 

Bench of this Tribunal had quashed the afcesaid amendment in so far as its 

retrospective effect was concerned The Si,'ipreme Court considered the said 

controversy in appeal against that order of,  lliIs Tribunal reported as Chairman. 

llwa Board fri 
thers v CR. Radhaiah and others, (1997) 6 SCC 

623. It upheld the order of this Tribunal to IIie extent the said amendment was 

given retrospective effect to reduce the ma:;imum limit from 75% to 45% in 

respect of the period from 1.1.1973 to 31.3. ''9 and reduce it to 55% in respect 

of the period from 1.4.1979, as arbitrary 1 	findings of the Supreme Court in 

this regard are: 

"34. The learned Additional Sol:itor General has, however, 
submitted that the impugned ameni:ments cannot be regarded as 
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arbitrary for the reason that by the r'duction of the maximum limit 
in respect of running allowance frphi 75% to 45% for the period 
1.1.1973 to 31.3.1974 and to 564 from 1.4.1979 onwards, the 
total amount of pension payable k the  employees has not been 
reduced. The submission of the learned Additional Solicitor 
General is that since the pay scales had been revised under the 
1973 Rules with effect from 1.1.1 973 the maximum limit of 45% or 
55% of the running allowance will hve to be calculated on the 
basis of the revised pay scales wlil earlier the maximum limit of 
75% of running allowance was birig calculated on the basis of 
unrevised pay scales and, therefg€ it cannot be said that there 
has been any reduction in the amLint of pension payable to the 
respondents as a result of the irY3Ligned amendments in Rule 
2544 and it cannot be said that thirlghts have been prejudicially 
affected in any manner. W( 	Ibble to agree. As indicated 

claim to pension is regulated by th:6ffjles in force at 
ne resigns or is discharged from p _service of the Government. 
The respondents who retired aft$L1973 but before 5.12.1988 
were, therefore, entitled to have 1lR?ir.neninn c.nmniiti nn thin  
basis of Rule 2544 as it stood 	Ihe date of their retirement. 
Under Rule 2544, as it stood prior tflmendment by the impugned 
notifications, pension was reguirecjc be computed by taking into 
account the revised pay scales 	er the 1973 Rules and the 

01 tne maximum limit of runningWiwance at 75% of the other 
emoluments, including the pay as rJr 

III
the revised pay scales under 

the 1973 Rules. Merely because ct?'là respondents were not paid 
their pension on that basis in viei of the orders of the Railway 

P 	
Board dated 21.1.1974, 22.3.1976 d 23.6.1976, would not mean 
that the pension payable to them 	not required to be computed 
in accordance with Rule 2544 as1 stood on the date of their 
retirement. 	Once it is held tlat pension payable to such 
employees had to be computed in ithordance with Rule 2544 as it 
stood on the date of their retirement, it is obvious that as a result of 
the amendments which have been Irifroduced in Rule 2544 by the 
impugned notifications dated 5.12. 188 the pension that would be 
payable would be less than the 

ihiount  that would have been 
payable as per Rule 2544 as i kdd on the date of retirement. 
The Full Bench of the Tribunal has iriiour opinion, rightly taken the 
view that the amendments that wr made in Rule 2544 by the 
impugned notifications dated 5.12.988, to the extent the said 
amendments have been given retrb4ective  effect so as to reduce 
the maximum limit from 75% to 45°14i in respect of the period from 
1.1.1973 to 31.3.1979 and reduce it to 55% in respect of the 
period from 1.4.1979, are unreasonable and arbitrary and are 
violative of the rights guaranteed under Articles 14 and 16 of the 
Constitution." (Emphasis added) 



7.In pursuance of the aforesaid judgmei'it, the Railway Board had issued a 

notification of 14.10.1997. It was decided to implement the judgement and 

directions were issued that retiral benefits of the running staff who retired 

between 1.1.1973 and 4.12.1988 should be recomputed in accordance with Rule 

2544 of the Indian Railway Establishment Code as computed before the 

amendment of 5.12.1988. It was decided that arrears on account of re-

computation should also be paid to the retired employees. The operative part of 

the said direction is: 

"2. Accordingly Ministry of Railways (Railway Board) have 
decided that:- 

(i)The pension and other retiral benefits of the running staff 
who retired between 1.1.73 to 4.12.88 and were involved in 
above cited Civil Appeals/SLPs as well as other similarly situated 
employees may be recomputed in accordance with Rule 2544 R-
II as was in force before it was amended by notification dated 
5.12.88. 

(ii) The arrears on account of ;.:omputation of pension and 
other retiral benefits as abovesaid may be calculated and paid to 
these employees/their legal hein3. 

8. In accordance with the aforesaid d'cision of the Railway Board, the 19 

retiral benefits of the applicants who had retied prior to 1986 were worked out 

and the same was recomputed at 75% of the emoluments in lieu of the running 

allowance and arrears were paid. 

9.Meanwhile, the recommendations of the Fifth Central Pay Commission 

had also been published. The Central Py Commission in Chapter-137 has 

considered the pension structure and in Pai in- 137 explained the concept of pay 

parity as under: 

"137.7. The concept of parity, which is also known by the term 
Equalisation of Pension, means that pLs1: pensioners should get the same 
amount of pension which their counter:;rts retiring on or after 1.1. 1996 
from the same post, will get irrespective: of the date of retirement or the 
emoluments drawn at the time of retirerient of the past pensioners. The 
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concept of parity in pension pre-supposes ti he existence of a universally 
acceptable system by which comparison can be drawn between past and 
current retirees. The only possible rnannr in which this can be made 
possible is by introducing the system of SRi ik Pension or one pension for 
one grade. At present the system of RãñlL Pension is in vogue only for 
personnel below officer rank in the Armec Forces. Under this system if 
the person has held the rank, from whichi he retires for ten months or 
more, his pension is calculated with rè4rence to emoluments at the 
maximum of the scale of. pay attached  1.0 the rank irrespective of the 
actual pay drawn by him. If he has i '  held the said rank for the 
minimum period of ten months, his penskk is computed with reference to 
maximum pay of the next lower rank which he held for ten months." 

10.The Commission had analysed the disparity in pension and noted the 

extent of disparity. Recommendations, wete made in Para-1 37.13 and Para 

137.14 asunder: 

"137.13 While it is desirable to grant cbiiiriplete parity in pension to all 
past pensioners irrespective of the date of their retirement, this may not 
be feasible straightaway as the financial implications would be 
considerable. The process of bridgtiig the gap in pension of past 
pensioners has already been set in motch by the Fourth CPC when past 
pensioners were granted additional rl in addition to consolidation of 
their pension. This process of attainmetla reasonable parity needs to be 
continued so as to achive complete parji Ver a period of time. 

137.14 As a follow up of our basic çhective of parity, we would 
recommend that the pension of all the 	1986 retirees may be updated 
by notional fixation of their pay as on 	. 1986 by adopting the same 
formula as for the serving employees. j7h'i:i step would bring all the past 
pensioners to a common platform or on, the Fourth CPC pay scales as 
on 1 .1.1986. Thereafter all the pensioh 	Who have been brought on to 
the Fourth CPC pay scales by notiona1  xation of their pay and those 
who have retired on or after 1.1. 1986 	be treated alike in regard to 
consolidation of their pension as on L .1996 by allowing the same 
fitment weightage as may be allowed to the serving employees. 
However, the consolidated pension sht4l, be not less than 50% of the 
minimum pay of the post, as revised by •]h CPC, held by the pensioner 
at the time of retirement. This consolid A;d amount of pension should be 
the basis for grant of dearness relief ii I1ire The additions to pension 
as a result of our recommendations in ii44 Chapter shall not, however, 
qualify for any additional commutation f 	xisting pensioners." 

11 .The Commission had also considetec the demard of one rank and one 

pension. It was rejected. Another demand etore  the Commission was revision 

of pension with reference to the maximum P  of the post held by the pensioner 



at the time of superannuation 
	

The Commission made the following 

recommendations: 

"137.20 We have given our careftil cnsideration to the suggestions. 
While we do not find any merit in the si.iggestion to revise the pension of 
past retirees with reference to maximun ay of the post held at the time 
of retirement, as revised by the Fifth CPC, there is force in the argument 
that the revised pension should be not less than that admissible on the 
minimum pay of the post held by the retiree at the time of retirement, as 
revised by the Fifth CPC. We havi io hesitation in conceding the 
argument advanced by pensioners that hy should receive a pension at 
least based on the minimum pay of 11fic post as revised by Fifth Pay 
Commission in the same way as an employee normally gets the minimum 
revised pay of the post he holds. We recommend acceptance of this 
principle which is based on reasonable (Xmsiderations. 

137.21 The Commission has decided i:o enunciate a principle for the 
future revision of pension to the effect that complete parity should 
normally be conceded upto the date of last pay revision and modified 
parity (with pension equated at least to ttke minimum of the revised pay 
scale) be accepted at the time of each, fish pay revision. This guiding 
principle which we have accepted would assure that past pensioners will 
obtain complete parity between the pr.- 1,986 and post-1986 pensioners 
but there will be only a modified parity between the pre-1996 and post 
1996 pensioners. The enunciation of 1:ii. principle would imply that at 
the time of the next pay revision, say, in the year 2006, complete parity 
should be given to past pensioners as l:tween pre-1996 and post-1996 
and modified parity be given between the pre-2006 and post-2006 
pensioners." 

12.1t is not in dispute that the recomrnEndations of the Pay Commission 

had by and large been accepted. 

1 3.After the recommendations of the Pay Commission, on 27.10.1997 the 

Ministry of Personnel, Public Grievances ind Pensions issued an Office 

Memorandum in which in Paragraphs 3.1 (a) i:pd 3.1 (b), it has been mentioned: 

"3.1 In these orders: 

(a)'Existing pensioner' or 'ExistIn Family Pensioner' means a 
pensioner who was drawing/entitkd to pension/family pension on 
31-12-1995. 

(b)'Existing pension' means the basic pension inclusive of 
commuted portion, if any, due on 3ii -12-95, it covers all classes of 
pension under the CCS (Pension) ,ules, 1972 as also Disability 
Pension under the CCS (Extraoijinary Pension) Rules and the 



corresponding rules applicable to Railway employees and Members 
of All Indian Services." 

14. 
From 1.1.1996, the pension/faihy pension was to be fixed with the 

following formula: 

"4.1 The pension/family pension of ex1stng pre-1996 Pensioners/family 
pensioners will be Consolidated wU 
together: - 	 effect from 1.1.96 adding 

i) 	The existing pension/family pension. 

Dearness Relief upto CPI 1510 i.e. 	148%, 111% and 96% of 
Basic Pension as admissible vide this Dipartment's OM No.42/8/96. 
P&PW(G) dated 20-3 -96. 

Interim Reliefj 

Interim Relief Ii 

v) Fitment weightage (ii) 40% of the exi pension/family pension 

The amount so arrived at will hi regarded as consolidated 
pension/family pension with effect f1kir1 .1.96. The Upper ceiling on 
pension/family pension laid down in 	Department of Pension and 
Pensioners' Welfare Office Mernorairdrn No.2/1/87_pIcj1, dated 
14-4-87 has been increased from Rs.4b/- and Rs. 1250 to 50% and 
30% respectively of the highest pay ii 'e Government (The highest 
pay in the Government is Rs.30,000).. since 1.1.1996). Since the 
Consolidated, pension will be inclusiv! of commuted portion of 
pension, if any, the commuted portion will be deducted from the said P 	amountwhile making monthly disburseiints"• 

15.Another Office Memorandum ñad been issued on 10.2.1998 by the 

Ministry of Personnel, Public Grievanc 	and Pensions pertaining to 

implementation of Government's decision o the recommendations of the Fifth 

Central Pay Commission.. The relevant portion of the same reads: 

Subject: Implementation of Gdvrnment's decision on the 
recommendations of the Fifth Cëntçatay Commission - Revision 
of pension of pre-1986 pensioners/fily pensioners etc. 

The undersigned is directed to 
Government's deôision on the recon 
Pay Commission announced in th 
No.45/86/97-P&pW(A) dated 30.911 
instructions contaihed in tlis Dépàt 
No. 45/86/97-P&PW(A)pa,itlJ dated 

a 

y that in pursuance of 
endations of Fifth Central 
Department's ResOlution 

7 and in continuation of 
ent's Office Memorandum 
.10.1997, the President is 
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now pleased to decide thatthe pension/family pension of all pre-
1986 pensioners/family pensioners who  were in receipt of the 
following types of pension as on ..1.1996 under Liberalised 
Pension Rules, 1950, CCS (Pension) Rules 1972 as amended 
from time to time or the corresponding (-ules applicable to Railway 
pensioners and pensioners of All India Services may be revised 
w.e.f. 1.1.1996 in the manner inclkated in the succeeding 
paragraphs:- 

I) Retiring Pension. 
Superannuation Pension 
Compensation Pension 
Invalid Pension 

2. In accordance with the provisions contained in CCS (Pension) 
Rules, 1972 and the Government's oirders issued thereunder, at 
present pension of all pre-1986 r:ensioners is based on the 
average emoluments drawn by thern during last completed 10 
months immediately preceding the d31 E of retirement and similarly 
family pension. is based on the last 	drawn by the deceased 
Government servant/pensioner. 	66vernment has, inter-al ia 
accepted the recommendation of Fifth tentral Pay Commission to 
the effect that the pension of all ta pre-1986 retirees may be 
updated by notional fixation of their' pay as on 1.1.1986 by 
adopting the same formula as for tl1'ie serving employees and 
thereafter for the purpose of consoliddion of their pension/family 
pension as on 1.1.1986, they may be tireated alike those who have 
retired on or after 1.1.1986. 	Ac&rdingly, pay of all those 
governments servants who retired pri'r:r to 1.1.1986 and were in 
receipt of pension as on 1.1.1986 id also in cases of those 
Central Government employees wht died prior to 1.1.1986, in 
respect of whom family pension was ing paid on 1.11986, will 
be fixed on notional basis in the re\iid scale of pay for the post 
held by the pensioner at the time d ":tirement or on the date of 
death of Government employee, Lhtroduced  subsequent to 
retirement/death of. Government (3Iri:)loyees consequent upon 
promulgation of Revised Pay FUs on implementation of 
recommendations of successive Pay )ommissions or of award of 
Board of Arbitration or judgment of C.kIt  or due to general revision 
of the scale of pay for the p0th etc. 'l"he number of occasions on 
which pay shall be required to be fix€1 i on notional basis in each 
individual case would vary and may e required to be revised on 
several occasions in respect of thosEb epployees who retired in the 
'fifties and sixties'. In all such cases' r6 iy fixed on notional basis on 
the first occasion shall be treated i; 'pay' for the purpose of 
emoluments for re-fixation of pay in 	revised scale of pay on the 
second occasion and other elemerit' 'e DNAdhoc DNAdditional 
DA, lR etc. based on this notional 

py 
 shall be taken into account. 

In the same manner pay on notipäl basis shall be fixed on 
subsequent occasions. The last oc sion shall be fixation of pay 
in the scale introduced on the basis of Fourth Central Pay 
Commission and made effective from 1.1.1986. While fixation of 



pay on notional basis on each occsi'i, the pay fixation formulas 
apprOved by. the Government and /Jbr relevant instructions on 
the subject in force ni the relevant :irI shall be strictly followed. 
However, the benefit of any notioiI increments admissible in 
terms of the rules and instructions 	icable at the relevant time 
shall not be extended in any case pf1,1,4fixation of pay on notional 
basis. The notional pay so arrived & 	1.1.1986 shall be treated 
as average emoluments for the pur*posbz of calculation of pension 
and accordingly, th el  pension shall b 	lculated as on 1.1.1986 as 
per the pension formula then prescdt:.kJ. The pension so worked 
out shall be consolidated as on 1.1.l96 in accordance with the 
provisions contained in paragraph 4.1 bf this Department's Office 
Memorandum No.45/86/97-P&PW(A) Part-Il dated the 271h 
October, 1997 and shall be treatthJ as basic pension for the 
purpose of grant of Dearness Relief n iuture.  

3. In the case of family pension, the notional pay as on 1.1.1986 
shall be treated as pay last drawn 	the deceased Government 
employee/pensioner and family 	

!the 
shall be calculated 

thereon at the rate, in force as on 111.1986. This family pension 
shall be consolidated as on 11 1Y6 in accordance with the 
provisions containd in para 4.1 c4 this Department's Office 
Memorandum No. 45/86197-P&PW(A) Part-Il dated the 271h 
October, 1997." 

16.lt was followed by the subsequelill instructions of 10.2.1998 and 

instructions were specifically issued for rsion of pension of pre-1986 

pensioners/family pensioners. The same are also being reproduced: 

P 	"The undersigned is directed to say, that in pursuance of 
Government's decision on the recdmmhdatjons of Fifth Central 
Pay Comnission announced in this Department's Resolution 
No.45/86/97-P&PW(A) dated 30.9.1997 and in continuation of 
instructions contained in this Depa1ttents Memorandum No. 
45/86/97-PPW(A)-Part II dated 27.1O.1O97 the President is now 
pleased to decide that the pensionlfaiiriilly pension of all pre-1986 
pensioners/family pensioners who we0anreceipt of the following 
types of pension as on 1.1.1996 under Lberalised Pension Rules, 
1950, CCS (Pension) Rules, 1972 as i1rriended from time to time 
or the corresponding rules applicable to Railway pensioners and 
pensioners of All India Services may 	revised w.e.f. 1.1.1996 in 
the mannerindicated in the succeedin 	3ragraphs:- 

(i) 	Retiring Pension 
Superannuation Pension 
Compensation Pension 

(iv) 	Invalid Pension 

A 
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2. In accordance with the provisions cornaiipe4 in CCS (Pension) Rules, 
1972 and the Government's orders issued:hereunder, at present pension 
of all pre-1986 pensioners is based on th verage emoluments drawn by 
them during last completed 10 months ininliediately preceding the date of 
retirement and similarly iarnily pension is wised on the last pay drawn by 
the deceased Government servant/pensioffl. Government has inter-alia 
accepted the recommendation of Fifth Ciitral. Pay Commission to the 
effect that the pension of all the pre- I 98á retirees may be updated by 

notional fixation of their pay as onLjjJ986  by adopting the same 

formula as for the seryjng employces and thereafter for the purpose of 
consolidation of their pension/family pèpson as on 1.1 .1 986, they may 

be treated alike those who have retired o n' after 1.1.1986. Accordingly, 

pay of all those government servants whretired prior to 1.1.1986 and IJ  
were in receipt of pension as on 1.1.l93 and also in cases of those 
Central Government employees who dicl pior to 1.1.1986, in respect of 

whom family pension was being paid Chi 1.1.1986, will be fixed on 

notional basis in the revised scale _Qf h for the post held by the 
.1 	 rkfe nfde.ath of Government 

employee conseq'LiJ.POfl promii._of Revised Pay Rules on 

implementation of recommendations 	' çessive Pay Commissions or 
...c r.--+ ,-.. 	frN cypnp.rn] 

revision of the scale f-pay  for the pt - The number of occasions on 

which pay shall be required to be fLrd on notional basis in each 
individual case would vary and may be required to be revised on several 
occasions in respect of those employees who retired in the 'fifties and 
sixties'. In all such cases pay fixed on noi:onal basis on the first occasion 

shall be treated as 'pay' for the purpose; rJr emoluments for re-fixation of 

pay in the revised scale of pay on the second occasion and other elements 
like DAJAdhoc DAlAdditional DA, H, etc. based on this notional pay 

shall be taken into account. In the 	manner pay on notional basis 

shall be fixed on subsequent occasic-. The last occasion shall be 
fixation of pay in the scale introduced on the basis of Fourth Central Pay 
Commission and made effective from 1. 1. 1986. While fixation of pay on 
notional basis on each occasion, the pay fixation formulae approved by 
the Government and other relevant Inst rtictions on the subject in force at 

the relevant time shall be strictly followed. However, the benefit of any 

notional increments admissible in teri 	of the rules and instructionS 

applicable at the relevant time shall .ii:0t. be extended in any case of 

refixation of pay on notional basis. i'!e notional pay so arrived as on 
1 .1.1986 shall be treated as average emoluments for the purpose of 

calculation of pension and accordingly t je pension shall be calculated as 

oni .1.1986 as per the pension formul 	prescribed. The pension so 

worked out shall be consolidated as on l .1 .1996 in accordance with the 
provisions contained in paragraph 4.1 of this Department's Officç 
Memorandum No.45/86/97-P&PW(A) Part-Il dated the 

27th October, 

1997 and shall be treated as basic pension for the purpose of grant of 

Dearness Relief in future." 	(emphasis added) 

4!, 
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17.Ministry of Railways issued instiructions of 29.12.1999 looking into 

various representations and it was mentioned that running allowance is not to be 

taken into consideration ;after re-fixation 01 	on notional basis on 1.1.1986. 

The operative part of the same reads: 

"(i) Running Allowance is NOT to 	taken into consideration after 
fixatiofpay on notional basis on 1.1.86 in terms of DOP&Pw's 
0. M. No.45/86/97-P&PW(A) Pt. 111 (ltd. 10.2.98 circulated vide 
Board's letterNo.F(E)iIi/98/p/2 dtd. 10.3.98; 

(ii) Running Allowance is also NOT to be added to the minimum of the 
revised scale of' pay as on 1.1 ,6 in cases where consolidated 
pension/family pension is to be step1 up to 500/o/300/, in terms of 
Board's letter No.F(E)]1I/98/pNl/29 dtdl. 15.1.99." 

18. Before getting into different orders that had been passed by this 

Tribunal we refer with advantage to the bhders of the Government of India 

particularly of 19.12.2000 in which following 	rification had been given: 

I 

$I 

I.Stagnation increment —whether 
stagnation increment is to be taken 
into account while fixing pay of 
retired Govt. servants on notional 
basis. 

In so fkr: as employees who retired prior 
1,6 1.1.86, their pension is required 
ø be updated by fixing their pay as 

1.1.86 by adopting the same 
lbtnula as for serving employees 

as per CCS (RP) Rules. 
tignation increment if any earned 
y pre-86 retirees should be taken 

account for the purpose of 
IkpnaI fixation. Such of those pre-. 

1.15 retirees who retired after having 
pay at the maximum of the 

as per Ilird CPC for a year or 
will be entitled to an 

ac!tional increment as per IVth 
scales as on 1.1.1986 (proviso. 

t' rule 8 ibid). Similarly for those 
received an adhoc increment 

on iikeir stagnation at the maximum 
ftr Iwo years or more at the time of 
thr retirement will also be entitled 

an additional increment as on 
I. 	986 (Proviso 4). This in effect 
will mean that pre-86 retirees will 
be teated as if they were in service 
on 1.1.86 for the purpose of 
nbthtia1__fixation of pay so as to 
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1 9.This question about how to fix th€ :flsion has been agitating the mind 

of this Tribunal in different petitions In OA 92/2001 (Lucknow Bench) decided 

on 16.7.2001 entitled G.C.Mitra v. Union of 
Jini ía & Others certain persons who 

tre similarly situated complained about reducJon of their pension. The petition 

was dismissed holding 

"In view of the conspectus oi facts discussed in the preceding 
paragraph we are of the considere(j opinion that the reduction in the 

	\ 
pension of the applicant w.e.f. June 2000 from Rs.6152/- which was 
inclusive of dearness relief to Rs. 427/- was in order and since the 
reduction was made to rectjfi an error committed because of 
inadvertence there was no requirement of giving an opportunity of 
being heard or giving a notice to the applicant before rectifying the 
error. The reliance placed on bejiaji of the applicant in the case of 
Bhagwan Shukla Vs. Union of lidia MR (1994) SC page 2480 does 
not support his case because in the case of Bhagwan Shukia, the pay 
of the applicant was wrongly fixed oh account of administrative lapses 
and wrong fixation of pay had conl:inued for a period of 20 years. In 
the light of this fact the apex court held that the pay of the applicant 
cannot be reduced on the plea that it was initially wrongly fixed 
twenty years ago without giving the applicant a show cause notice 
affording him an Opportunity of hearing. Thus the Hon'ble Supreme 
Court held in this case that principes of natural justice have been 
violated. In the case of the applicant to the present OA, the wrong 
fixation of his notional pension was made on account of a clerical 
error caused by inadvertence in as much as the benefit of 75% of 
running allowance which was admissible w.e.f. 1. 11.85 was given to 
the applicant twice once on 1.11.85 àiid again on 1.1.86. Since this 
was an inadvertent error and conft-red the same benefit on the applicant twice, the same could be rectified without giving a show 
cause notice or an Opportunity of hearing. Reference in this regard 
may be made to the following decisio,i; 'of the apex court.- 

State of Madhyn Pradesh Vs. Mait;,;h Kumar 
(1998) 1 AISLJ 19], Supreme Conti 

Punjab State Electricity Board Vs ::aldev Singh 
(1998) 5 SCC page 450" 

20. It is Obvious from the reasoning of thu !Lucknow Bench of this Tribunal 

that it proceeded on the premise that there was a clerical mistake. Other aspects 



had not seriously been gone into which are being agitated before us. Therefore, 

the cited decision is of little help to either side.. 

21.ln the Principal Bench in O.A. 980!200 entitled Sarlu Prasad v. The  

Chairman, Railway Board ftd Others c:'t::d on 23.10.2001, the same 

controversy had again been re-agitated. ts Tribunal rejected the petition 

holding: 

1'10.The learned counsel of the appli is admitted that the component of 
running allowance has to be taker into consideration for computing 
pension only once, if it has been 	into consideration while fixing 

the pension of the applicants befb: 1.1.1986 at the time of their 
retirement, it will not be taken into ?onsideration again any time after 
1,1.1986. The learned counsel statI that earlier on prior to 1.1.1986 

running allowance up to 75% had not been taken into consideration for 

calculating pension, therefore, the applicants are demanding that running 

allowance up to 75% should be taken into consideration after 1.1.1996 

and thereafter. 

ii On being specifically asked to e$ir to documents to prove whether 

or not running allowance up to 75%id been taken into account prior to 

1 .1.1986, a sorry figure has been ç.tt on behalf of the applicants. They 

have not been able to show the PPOS or any other documents indicating 
calculations on the basis of high pension was fixed for the applicants 

prior to 1.1.1986. The learned coil t'fi,11,41 of the applicants stated that most 

probably the component of running ilillowance taken into account for 

fixation of pension of the applicah 	t the time of retirement was less 

than 75% and not 75%. He ceded that component of running 

allowance to be reckoned with for ptii poses of computing pension has to 

be a one-time measure; if that had beim taken into consideration initially 
while computing pension immediately fjfter retirement, then it cannot be 

taken into account over again." 

223he Tribunal thus proceeded on:t~oj 	that the benefit is being 

claimed t4,
ViGe over which could not be so done. It relied upon the case of 

G.C.Mitre1red to above already. 

23.In OA829/PB/2090, decided on $.4O3 entitled Baldev KrishariY. 

Union of India & Others, the Chandigarh Brioh ofthis Tribunal held: 
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"Therefore, we have not doubt in our rniiii that the Govt. has to keep in 
mind its resources while giving benei1 	increased pension to earlier 
retirees. However, it should keep in ihid that the particular date for 
extending a particular benefit of the scheme has been fixed on an objective 
and. rational consideration. . As mentioned above, we are clear in our mind 
that the Govt. has used a rational consideration for distinguishing between 
the three categories of pensioners mentiond above, keeping in mind the 
financial crunch faced by it. We, thereftrc., find no merit in the argument 
that all pensioners must get identical incrëases of pension or the same 
formula should be used for computing tIieir revised pension. In terms of 
the judgements cited above, such differeiithtion can be made by the Govt. 
We are not going into the details of hë difference in family pension 
worked out by the applicants in their efibirts to show that they have been 
discriminated very badly, specially th family pension, because the 
argument that applies for pension also apiift4 for family pension." 

24.Perusal of the cited judgment shows that the facts gone into were as to 

if fixation of pension has been done rightly or not. The petition failed keeping in 

view the fact that Government has to keep in mind its resources while giving 

benefits of increased pension to earlier retires. The Scheme had to be fixed 

and all pensioners cannot get identical increasE;. In principle, while there is little 

dispute, we find that this is not the question l:efore us. The question agitated 

was as to how the pension has to be fixed. 

25.A direction as to how the pension has to be fixed was given by the 

Principal Bench of this Tribunal in the case of .R.Dhinqra v. Chairman, Railway. 

Board & Others (O.A.No.2425/2000), decided on 22.1.2002. The same reads: 

"10, Having regard to the discussion 
I iiiade above, we find that it is 

obligatory on the part of the responcic:iiits to update the pay of the 
applicants as if they were in service on 1 

1
1.1986  on a notional basis and 

then calculate their pension as on 1 .1. I 916. For this purpose, as per the 
relevant instructions, they will take nio consideration the average 
emoluments on the basis of their average pay, DA, DP and JR which the 
applicants were drawing at the time of tHeir retirement and 20°/p of the 
basic pay without reckoning the running allowance of 75%. After fixing 
the notional pay in this manner as on 1.. 1. 1986, they will add the element 
of 75% of running allowance. The surr ho arrived at shall form the basis 
for fixing pension as on 1.1.1986, as j)?er relevant rules and instructions. 
Accordingly, we quash and set aside ith impugned R.B.E. No.318/99 
dated 29.12.1999 (Annexure R-8) and iJIrict the respondents in terms of 

/( 	 ........ 
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the observations made above. The resf)ondents shall also refund the 
recoveries made, if any and if due, from tji pension of the applicants on 
reduction in their pension. The respoiithi shall implement these orders 
within a period of three months from the da of communication" 

26.The findings of the Principal Bench reproduced above were not agreed 

upon by the Ernakulam Bench in the case of Jolljn Kunchancly v. Union of lna& 

Others (O.A.No.278/2001) decided on 2.1.2003. The reasoning for taking a 

different view was: 

"16. We find from the above that the runn{ifI. allowance taken for the 
purpose of average emoluments is the actual running allowance 
received by the applicant duringthe month li'ited to 75% of the other 
emoluments. This would indicate that the running allowance was a 
fixed amount. The Principal Bench of this Ttibunal in the order in O.A. 
2425/00 has directed addition of 756/0 i:iotional pay as running 
allowance. We find from the DOP&T OM dated 19.12.2000 
reproduced by us above that the same had only laid down how the 
notional pay as on 1.1.1986 of the retired employees had to be arrived 
at. The said OM had not laid down how the'- rnsion for the purpose of 
consolidation on 1.1.1996 is to be worked out. That had been laid 
down by the DOP&T's OM dated 10.2.98 cii kulated by Railway Board 
by Al letter dated 10.3.98. We had extracted .he relevant portion of the 
said OM dated 10.2.98 earlier. From the 'hderlined portion of the 
extract it is evident that the notional pay arrived at as on 1.1.1986 will 
be the 'average emoluments' for the purpose df computing the pension 
which is to be taken for the purpose of revislui'! from 1. 1.1996. 

P 17. Further the applicant is not entitled for tny arrears of the pension on 
the basis of pension thus fixed for the perfriiiom 1.1.86 to 31.12.95. 
It is only for consolidating the pension a 	1. 1.96. That is to say 
from 1.1.1996 the employees who had reti 	prior to 1.1.1986 would 
get the revised pension. it is for the Gov,eimment to decide how the 
pension is to be revised after the Fifth Pay çthmission Report and the 
Government had decided how it • had to fr done by the OM dated 
10.2.1998. Railway.  BOard's A-14 letter dtted 29.12.99 was only 
reiterating what is :  contained in OM dated 10.2.98. Even with the 
quashing of the letter dated 29.12.99 the OPvl dated 10.2.98 still stands 
and now action is to be taken for consolidath:;ri of pension from 1. 1.96 
is to be done only as per the said OM. The .rsidential order issued on 
10.2.98 by Al OM issued by the Depaii.hieirit of Personnel is very 
categorical that the notional pay arrived as 	1.1.86 would be treated 
as the average emolumeni for the purpose 	culation of pension and 
accordingly pension would be calculated a:! 	1.1.86 as per pension 
formula prescribed. Nothing had been prodi. d before us to show that 
for the purpose of fixation of pay as on I. ..6 the running allowance 
has to be taken into account." 

. 	., 	. 	 .. 	. 	. 	 . 	. 	-. 	. 
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V.  
27. Lastly our attention has also been drawn to the decision of the Mumbaj 

Bench of this Tribunal in the case of AU 
lntha 

Unnfdth 	

(O.ANo580/191) decided on 16. 7.2003 wherein 
the Tribunal felt not appropriate to inteer 

	It is in this backdrop, that the controversy has to be resolved. 

28.We have heard the paies' co.j,sel and gave our anxious 

consideration to the detailed submissions madEl at the Bar. 

29.During the course of argument, there wiis a ranging controversy as to if 

the applicants are claiming double benefit of the running allowance. On behalf of 

the respondents, it was emphasized vehementiy that the applicants have been 

given the benefit of 75% of the running allowance while calculating their notional 

pay and resultantly the pension Now they cannot be granted the same benefit 

all-over again. On the contrary, the applicants pointed that they have not been 

given such a benefit and in fact, vide the orders which are being impugned, their 

pension is reduced to more than Rs.15Oi per Irnonth as against those who 

superannuated after 1988 

30.At the outset, it must be made clear that the double benefit of running 

allowance indeed cannot be granted It is neither in Ihe report of the Fifth Central 

Pay Commission nor in any of the notifications or the office memorandums. In 

our considered opinion this is a misconived notion of either side. Necessarily, 

the same has to be calculated in terms of the 
recommendations of the Fifth 

Central Pay Commission which has been accepfet btlowed by different office 

memorandums which we have reproduced above rnrly in extensio 

31.The Ernakulam Bench while differing fror', the view taken by the 

Principal Bench in the case of S.R. Ohingra (supra) iad opined that the office 

memorandum dated 19
.12.2000 had only laid dowri. that notional pay as on 

A 



1 1.1986 in respect of retired employees has to be arrived at and it does not 

provide as to how pension for purposes of consolidation has to be worked out. It 

also opined that the Department of Personnel & Training Office Memorandum of 

10.2.98 provides thatnotional pay arrived at as on 1.1.1986 in terms of the said 

O.M. will be the average emoluments çpven for purposes of Oomputing the 

pension. In accordance with the notificaU'i:in of 29.12.1999, the pre-86 retirees 

are not entitled to any arrears of pension. In our considered opinion, the said 

reasoning of the E.rnakulam Bench canri be. sustained. The notification of 

19.12.2000 specifically provides that pree6 retirees will be treated as if they 

were in service on 1,. 1.1986 for purposes of notional fixation of pay to ensure 

complete parity. The main recommendatiori of the Fifth Central Pay Commission 

regarding total parity, between pre-86 ahd 1:)ost-86 retirees had been accepted by 

the Government of India. In case the petih of pre-86 retirees is worked out in 

accordance with the notification of 29.129, there will be no parity as was 

demonstrated and the post-86 retirees woUd be getting Rs. 1500/- to 2000/- per 

month more as a pension. .Even otherwis.,, the notification of 10.2.1998 issued 

VF 	by the Department. of Personnel was in pur,nce of the recommendations of the 

Fifth Central Pay Commission in regard to lal parity between pre-86 and post-

86 retirees. This notification did not dal wTh the running staff because the said 

staff was entitled to the running allowarici. In fact the office memorandum of 

10.2.1998 specifically provides that they h:l to be treated as if they were like 

those persons who retired on or afte1 .1.19196. this decision of the Department 

of Personnel accepted by the Mi,nitry al Failways, provides for total parity 

between pre and 0ost-86 retirees. Therefon, the reasoning of the Ernakulam 

Bench indeed can hardly be accepted as recci'ded in the order of reference. 
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32.We have noted above that the Supreme Court in the case of Chairman, 

Railway Board v. C.R. Rangadhamajah (supra) has emphatically held that those 

persons who retired before 5.12.1998 should not be deprived of 75% of the 

running allowance because the amendmeril in Indian Railway Establishment 

Code could not be retrospective in nature. I h1us the applicants who belong to the 

category who had retired before the specifid date, could not be deprived of the 

75% of the running allowance. 

33.ln fact the Fifth Central Pay Commission, recommendations of which 

have been reproduced above, clearly grared complete parity pertaining to 

pension of those who retired before 1986. Once the said report was accepted 

and subsequent office memorandums also recognized the same, any other office 

memorandum or instruction which runs CoiM'4er to the same and deprives the 

parity in this regard, can hardly be so appreci•ted. They would run counter to the 

main decision. Subsequent office memoridnirn, when it fumbles and falters at a 

stage of fixation thus cannot be accepted. To that extent, the other office 

memorandum which deprives the applicant; i::if the said benefit, can hardly be so 1 
sustained. 

34.We take liberty in this regard in elerring to the decision of the Delhi 

High Court in the case of Qr.K.C. Garq a[ ;;J tbcs vs. Union of India and others 

(C.W.P. No.7322/2001) decided on 18.5.2()02. In the cited case, the petitioners 

before the Delhi High Court were :retired dockors. They were working in Central 

Health Service (CHS). While working in vt:ious posts in the CHS, they used to 

get non-practicing allowance. This was beiriçj paid to compensate them for loss 

of private practice and late entry into servic. While running allowance of the 

rai(way employees with which we are dealing, non-practicing allowance was used 



to be granted in certain percentage drawn by the petitioners while in service. 

The Third Pay Commission had observed ftat non-practicing allowance granted 

to doctors was traditionally enjoyed as e privilege. The Fifth Central Pay 

Commission provided for non-practicing alt:wance to be granted at a uniform 

rate of 25% of the basic pay.•-So far as r*e-1 986 retirees were concerned, their 

pension after the Fifth Central Pay Commion, was to be updated by notional 

fixation of their pay as on 1.1.1986 by cpting the same formula as for the 

serving employees. The GOvernment of lnda had laid down criteria for revision 

of the pension. On 29.10.1999, the Gov'nment of India came with a decision 

that non-practicing allowance should nO 1:iip taken into consideration after re-

fixation of the pay on notional basis. Ttiu the petitioners filed an O.A. in this 

Tribunal which was dismissed on 5.10201I. They challenged the order of this 

Tribunal in the Delhi High Court. The :elhi High Court set aside the order 

passed by this Tribunal and held: 

9.0 The Central Government ih issuing the impugned Office 
Memorandum also overIpoked.he Office Memorandum dated 
10 02 1998 wherein it ws cli , stated that the same had been 
issued to implement the reco 	ndations of the 51h  CPC, which 

1

1  
was accepted by the Govedient of India in terms of its 
resolution dated 30.09.1997. II iloas stated therein:- 

The notional pay so arried as on 01.01.1986 shall be 
treated as average emolumenS for the purpose of calculation of 
pension and accordingly the rpsion shall be calculated as on 
01.01.1986 as per the pension f*mula then prescribed." 

9.1 It is, therefore, evidèntthä, bP reason thereof upon re-fixation 
of pay of pre 01.01.1986 rtieis as per the revised pay-scale 
from 01 .01.1996 is to be dtefrnhed and consequently pensions 
have to be re-determined on the same formula as was in 
exIstence on post 01.01.1986 rtirees. Such a re-fixation of pay 
was merely a step for re-determination of pension having regard 
to the formula applied theefbr as was in operation after 
01.01.1986, which included ih,ki,  element of N.P.A. as the revised 
rates from 01.01.1986. 

10;0 At this juncture, we may i1tice that the bold stand taken by 
the respondent that a pehs:oner is a pensioner and no 
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discrimination can be made boti;ren a Doctor pensioner and 
Engineer pensioner. The SUbn)l!z 	of the learned counsel 
cannot be accepted for more thm one reason. The amount of 
pension to be determined as a vtiraI benefit depends upon 
various factors. 	It is one thirg to say that the Central 
Government has decided to irnpement to the effect that all 
retirees would be treated alike with reference to the economic 
condition of the State vis-à-vis the buying capacity of the 
pensioners, but it is another thing to say that all categories of the 
employees were not to be paid prision at different rates. 

10.1 The learned counsel for lho, Central Government, on a 
query made by this Court, very fairly stated that N.P.A. shall be 
taken to be a part of pay for po: p1.01.1996 retirees. If N.P.A. 
is to be taken to be a part of pi tor re-determining the benefit 
for Class I employees, we fail to :ee any reason as to why the 
said element despite recommendations of the 5th CPC and 
acceptance thereof by the Central Government has to be 
excluded for pie 01.01.1986 retirees. The Central Government, 
therefore, are prevaricating their stand. 

10.2 For determination of the said question what is necessary is 
to find out the principle oiid object underlying such 
recommendations. Once it is found that the underlying principle 
and object of the said reconimendations was to bring pie 
01 .01.1986 retirees and post 01.01.1986 retirees at par as well 
as on a common platform, the rule is required to be interpreted in 
that context. 

10.3 It is difficult for us to accept the contention that despite the 
fact that N.P.A. shall form part pf Oay so far as post 01.01.1996 
retirees are conáerned, the s~Aicll would not form part of pay 
despite provisions in the Fundamental Rules so far as pre 
01 .01.1986 retirees are concerned. The 5th CPC has taken into 
consideration, as noticed hereinl:efore, the history of grant of 
N.P.A. and wherefrom it is evideit that N.P.A. became part of 
pay." 

35.1dentical is the position herein. 14ecessarily, the pension has to be 

drawn keeping in view the parity that has to be so maintained. The pension so 

fixed would not be re-fixed to the disadvantage of the railway servants. In 

accordance with the said office memOrandums, it was obligatory on the part of 

the respondents to update the pay of the applicants as if they were in service on 

1.1.1986. Thereafter, their pension had to be calculated as on 1.1.1986 as per 

the relevant instructions: They should taka into consideration the average pay, 
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Dearness Allowance, Dearness Pay and Interim Reliefs that they were drawing 

at the time of their retirement and 20% of the bsic pay without reckoning the 

running allowance of 75%. After fixing the notional pay as on 1.1.1986, they 

should add the element of 75% of the runnihç;j 1i:!wance and the sum so arrived 

at, should form the basis for fixation of pension as on 1.1.1986, as per rules and 

the instructions. We, therefore, approve the vie'' taken by the Principal Bench in 

the case of S.R. Dhingra (supra) whereby R.R.E. No.318 of 29.12.1999 was 

quashed. 

36.Accordingly, we answer the referencd as under: 

In view of the reasons recorded, we approve the 

decision of the Principal Berici of this Tribunal in 

O.A.2425/2000 (S.R . Dhirigra and others vs. Chairman, 

Railway Board and others) and overrule the view taken by 

	

the different other Benches to the contrary. 	Since 	this 

was the only question referred aric agitated before us, we 

deem it unnecessary that the maflr should again be listed 

before the concerned Benches. F;ultantly, we dispose of 

the petitions in view of the masons recorded above, 

directing that pension of the cipplicants in different OAs 

should be re-fixed and arrears, if any, should be paid to 

them preferably within four monfts of the receipt of the 

certified copy of the present order" 

V- 	......--' 

(M.A. Khan) 	 ( V.K. Majotra) 	 (V.S. Aggarwal) 
Vice Chairman(J) 	Vice Chairmai(A} 	 Chairman 

/dkm/ 
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