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(Hon'ble Shri Sarweshwar Jha, Member (A) 

Hearci. 

. , App 1, cant 

, ,Respondents 

2. The app l i ~a_nt has preferred th1S 

Application aga1nst the order of the respondents dated 

10/17.6.2003 whereby it has been ordered that overpayment 

made to him by virtue of the order dated 8.1n,1qq8 be 

recovered 1n 50 instalments at the rate of Rs.fiOO/- per 

month. 

~. The appl1cant had approa~hed the Tr1bunal earl1er by 

filing OA 17Q1/2001 whi~h had heen n~r~ly allnweri v1dP nrnPr 

dated 30.12.2002 and the dec1s1on of the respondents to 

re~over overpayment made to the applicant had been quashed 

and set as1de. The respondents had also been directed ~o 

accord a reasonable opportun1ty tn the appl1cant by 1ssu1ng a 



show cause notice and thereafter take an apnroor1a~e rier1Q1on 

in accordanre w1th law Wlthin a period of three months from 

the date of rece1pt of a copy of the Tribunal's order. 

4, It 1s observed that the appl1cant was afforded an 

opportun1ty to show cause by the order of the respondents 

dated 10/13.~-2003 to which the applicant filed his reply 

virlP h1s letter dated 28.3.2003. Considering the reply of 

the appl1cant, the respondents have finally issued the 

1mpugned order as has Already been referred to above. 

~. It 1s observed that the applicant has laid emphas1s 

on two aspects of the matter; f1rstly, he has subm1tted that 

the recovery wa_s ordered to be made from h 1m for no f e_u l r:. of 

his and also w1thout any m1srepresentat1on of facts by h1m. 

Tn this connect1on, he has r1ted the decisions of the Ho'ble 

Apex Court in Sahib Ram vs State of Haryana and others 

reported 1n 1~~~ sec (L&S) 248l, in whirh the Hon'ble Apex 

court hed held that as the excess payment made to the 

appl1rant in that rase was due to upgradation of pay srale as 

• a rest~ l t of wrong construction made by t.he author 1 ty 

concerned without any m1srepresentat1on by the employee, 

recnvery co1J 1 d not he made. Secondly, he has submitted that 

the IJpg rRdat. 1 on which was granted to him by the respondent. 

No.2 was done under h1s valid author1ty 1n pursuance of the 

Ministry of Personnel, Publ1c Grievances and Pens 1 •:>n _ 

Department of Personnel and Training O.M. No. 3"i0~4/3fqq 

Estt.(D) dated 1 .6.1~9R anri which has also been referred to 

in the Off1ce Order of the 01rectorate (Med1cal), NOJDA dated 

8 . 1 o . 1 q 9 R c Annex u r e A- 2 _) . v 1 de the sa i d or de r t-he a p p l , cant 



was g1ven the benef1t of f1xation of pay at Rs.4000 w1th the 

next date of 1ncrement falling on 1 .7.1~98. At th1s stage, 

the leArned counsel for the appli~ant states that this order 

was 1ssued by t.he Oeput.y Oi rect.or (A ) wi t.h the 

sanction/~pproval of the Director (Medical l NOIOA and a ~opy 

of the same was also endorsed to the nire~tor fMed1cal) 

Del h, . Referen~e has also heen made 1n this regard to the 

order of the neputy Director (Al dated 13.6.2001/3.q.2001 

whereby the applicant has been promoted on regtJlar ha~is 1n 

the pay scale of Rs.4000-100-6000 w.e.f. 18.R.2000 with next 

1ncrement falling due on 1 .R.2001. 

6. The applicant ha~ referred to the number of 

vacanc1es in Staff ~~r nr,ver Grade IT already ex1~ting with 

the respondents all over the ~ountry and the fact that they 

have not cared to fill these nost~ nn regular bas1s ~o far. 

The fact that the two re~rondents, namely, and ·;; fVirl ~ome 

~onftJS ion about t.he authority vested 1 n each other ~nd wh, ch 

GOUld h~ve cFttJSed rl1 sarlvantage to the applicAnt hA"' h~=>en 

emf1hFlS1 "Zed hy the lef!rned r.ounnsel for the appllc~nt. dur1ng 

the cnursP of argt)ments. He has f1nally prayed that while 

the re~overy to he mF~d~=> from the appli~ant 1s not 1n order 1n 

the l1ght of the dec1sion of the Hon'ble Apex court, as 

referred to herei na.hove, redtJ~ 1 ng t.he b~.~ i ~ pay by 

withhold1ng t.hree 1nr.rements in the pro~e~s would ~motmt. t.0 

dual punishment. He has further subm1 tt.ed th~t r.hrotJgh 

can~ellatinn of three 1n~rements as a result of the nrrler of 

the respondents he will be los1ng three ye~rs' henef1t for 

future promotion. 
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7, The respondents in the1r reply have, however, 

received h1ghlight.ed the fact t.hat the arp l, r.A_nt. 

upgradation/rromotion to the higher scale of pay w1th the 

order of respondent No.2 who, according to them, is not the 

comretent authority to grant the same. They have elaborated 

this fact wh1le issuing the order dated 10/17.6.2003 in renlv 

to the Orig1nal Application. They do not seem to have 

commented nn the content~ nf the order which has been 

referred tn by the respondnent No.2 in their Office Order 

dated R.10.199R rAnn.A.2). we wanted to know whether the 

respnnrlent No.? hAd the ner.essary author1ty by virtue nf the 

OOPP.Ts.-!M referred to in the said order. There is, however, 

noth1ng available on record in th1s regard. 

R. On r.on~nderAt.ion of the stJhm1SSH>ns nf hnrh t.he 

sides and alsn after having perusAd the mater1al on record, 

we are of the considered opinion that while most nf the 

aspects of the case had already been der.1ded by the Tribual 

in OA 1791/?001, the only asper.t requ1r1ng rlP~1s,nn nnw is 

whether the respondent. No.2 has the valid author, ty r.n hAve 

granted the henefit of upgradAtion of pay to the anrl1r.ant. 

we have considered this aspect of the matter anrl f1nrl that 

there is merit in what has been submitted hy t.he learned 

counsel for the applicant that the arplicant would suffer 

lnss ·as A result nf r.ancellatinn nf the three increments 

wh1r.h were earl1er granted to h1m, particularly for the far.t 

thAt he had no hand 1n the same hAving been granted to him. 

Keeping in v1ew the decisions of the Hnn'hle Arex Court 1n 

this regard wh1ch h~ve hePn referred to hereinabove, we do 



f • 

nnt ~ons1der the cancellation nf the three 1ncrements hy the 

respondents proper wh1~h had been granted to h1m by way of 

upgrada~1on nf h1s pay. The quest1on whether the respondent 

No 2. is the necessary authority to grant the upgradation or 

not has to be sort.ed 0111:. bet.ween t.he t.wo respondent.s ~md the 

benefit of upgradat ion of pay t.hat. has a 1 ready been granted 

earlier to the appl1cant ~annot be withdrawn at a later 

stage. we a~cnrdingly direct that no further recovery of 

over payment frnm the appl1cant shall be made due to 

upgradation having been granted to him by the respondent Nn.2~ 

As regards the question whether the upgradation to the 

applicant has been rightly granted by the resnondent Nn.2, it 

is directed that the mattPr wo11ld be sorted nut he~ween the 

two respondents themselves and whn wotJld pass a speaking and 

reasoned order w1th referen~e tn the relevant instruction, 

in~lud1ng thnse referred to by the respondents 1n the order 

dated R.1n.1qqR, w1thin three months from the date nf re~e1pt 

of a copy nf this nrder. 

10. After the ahove order was d1ctated the learned 

counsel fnr the appl1cant has submitted that necessary orders 

regarding releasing of the three increments whi~h have heen 

withheld by the respondents may he ordered; otherwise, 1t 

will adversely affect. the applicant's f11t.ure prnmnt 1 on. 

Keep1ng 1n view the fact that the respondents have been 

directed t:.o sort. 011t the matter bet:.ween them, the resnnndent.s 

are ci1re~ted, Sllbject to the above observations, t.n restore 

the three w1thheld increments to the appli~ants forthw1th. 

sk 

Bhushan ) 
( ,J) 

J~~~ 
( Sarweshwar Jha ) 

Member (A) 




