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Dr. Baldavy Singh,

s/o Mr. Soran Singh,
rao J-47, Prem Magar,
New Delhi~110044,

Or. Noor Mohammad,

s/0 Mr. @llah Baksh,

oo Super General Store,
Joshi Colony, Mandawali,
Fazalpur, Delhi~110092.

Or. Talj mMohammad,

s/0 Sh. Gas Mohammad,
rfo C-32, Phase-IV,
Weloome Seelampur,
Delhi~11005%3%,

Or. Mustehasan,

d/o Mr. Noor Mohammad,
FAo T1-B, Pocket a~3,
Mavur Yihar, FPhase-I1I11,
Delhi~110096.

Or. Aley Mustafa,
w/o Dr.Fbhammad Hanif,

o/ Mr. Islamuddin,

f-97, Galil Mo.2,
Bhaghirathi vihar lst,
Delhi-~110094. ¢

Or. Abbas ALL Khan,

s/0 Sh. Babu Xhan,

r/o N~86, Sailing Club,
Lang Mo.?, Batla House,
Okhala, . New Qelhi~110025.

Or. Mohammad Fubair,

s/o Sh. Faquruddin,

oo Mr. Qamar alam,
2446, Charrey Wall Gali,
Baradari, Baallimaran,
Delhi-~110006.

aodvocate: Sh. Ashwini Bhardwa]d)

Yearsus

The Govt. of NM.C.T. Dalhi,
through the Chief 3Zscretary,
G.MLCLT. @ Delni, o
Seoretariat, 1.G.5tadium,
HMaw Delhi.

The Principal Secretary (Healthl,
Govi. of NCT, Delhi, :
Departmant of Health & Family Welfars,
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Secretariat, 1.G.S%tadium,
CMew Delhi. '

3. The Director (ISM&M) _
Directorate of Indian System of Medicines
and Homoeopathic,
& & W Tikbbia College,
Govt. of WN.C.T., Oelhi, ,
Karol Bagh, MNew Delhi~110005.

o

Wnion Public Service Commission,
rhrough its Chairman,
Dholpur House, Shahjahan Road, 4

Mew Delhi~110003.
(By fAdvocate: Ms. Rashmi Chopra for Resp.. No.l to &
Mrs. B.Rana for Resp. No.4)
QR.D.E R

_By Sh. Kuldip Singh, Member (J)

This O& has been filed by 7 applicnats who ars zeeking
a direction to the respondents to regularise the services of
the applicant on the post of Medical Officer (Unani) on which
they had been working since 2001 onwards on contract basis.
. Facts in brief are that the applicants in response to an

advaertisement issued by the respondents vide @énnexurse Aa-1

applisd to be engaged as Doctors in ayvurvedsa/Unani on contract

basis in the dispensaries to be established by the Gowvt. f
MCT  of  Delhi. In the advertisement it was made clear that

they shall be pald salary on contract basis 8 Rsz.6000/~ p.m.

agpplicants allege that their selection has  been made in

ot

accordance with the rules after undergoing a competitive tes
and thareafter they had been appointed and had besn ssrving as
such. But the respondents are not considering the case of the

applicants  for their regularisation. It iz also pleaded

1

et
the Cabkinet Committee of Govt. of NCT of Delhi had also takean
a decision on F.MOLF.Z(&)27-2001~H&FW/331 which ocontains  a

decision of the Cabinet Committees inta this affect.
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3. Applicants further allege that they are fully eligible to

hold  the post of Medical Officer (Unani) as they have been

selected out of 570 candidates who had appaarad in responss to
the sald advertisement issued by the said raespondants

ﬁpplicanté further allegs that though initially they were

appointed on consolidated salary of Rs. GOO0/~ but subsequently
Giovt. of its own had increased the status of the applicants
by according them the status of ad hoc employves in  the pay
scale of Rs . .8000~13500 piug MNP and other‘ attendant

gllowances. Thus, applicants submit that they are eligible to

be regularised or their case may be sent to UPSC, so0  that
respondents may  regularise the services of the applicant in

consideration of UPSO

4. fpplicants also submit that the Cabinet Committee of Delhi

Govi. had already decided to recommend the case of the
applicant for regularisation to the Central Govi. S0

respondents  are  estopped from changing their stand in  an
grbitrary, illegal and unjust manner particularly so when the
'Gabinet Committee has not changed its decision till date.
fpplicants  also  allsge that they have been appointed by
regpondenﬁw as per the recruitment rules and as such they are

net & back door  entrant, rather they are sligible for

regularisation of their services.
B Respondents are contesting the 0A. Respondents in thair

reply  submitted that applicants were initially appointed on
caontract basis and it was made clear that their post will be

filled by candidates who are subseguently selected by the URPSC

far the said post and applicants wers also sligible to appear
in  thes election to be conductad by URSC

d&'
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6. It is further stated that applicants were all aware of the
terms  of employment after having accepted the same cannot
subsequently claim regularisation. It is denied that 4th@
sovertisement was. as per recruitment rules. It was only  on
contract basis and not for regular  appointment and no
procedure  for regular appointment, has been followed. It is
furthér submitted that the Govt. of NCT of Delhi is not
competent  to fill up the post $iﬁce the post in question iz a
Group A7 post which can be filled by only those candidates
who  are  racomnended through. UPSC and aahdid&t@s can be
appointed to a regular post only in  accordance with the
recruitment  rules and so far selection made on contract basis
cannot  be said to be a regular selectioﬁ as per  recrditment
rles., The mere fact that the applicants are hmvihg
experience, does not entitle them to be regularised on  the
said post de ﬁor& the '''' emruitment rules. It is al&o aubmitted
that in the offer of appointment it was made clear that the
post will be available to the candidate till the regularly
selacted céndidates are made avail&ble through URPSC. As  far

granting of pay scales and other facilities are concerned, it

is =stated that it has been done in compliance of the order
issued by the Tribunal in 0A-2108/99. Thus, it is stated that

the applicants have no case for regularisation, since they had

net been appointed in accordance with the rules.

7. Respo. No“&,' i.e. I also filed thelr written
statament. They also submitted that Gowvi. of  NCT  had

appointed the applicants on contract basis without consulting

s and  ha allowed the applicants to continue in  their

'appointment thereafter also but their appointment is not in

consonance  with the sald policy of the WPSC. It is al=zo

stated that UPSC is an advisory body set up under article 315%

Ar-
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of Constitution of India and they have a constitutional

chligation to ensure that all the selections made for regular

appointments to  the service of Union of India falling under
the purview of UPSC are made strictly in accordances with the
statutory  recruitment rules and the relevant instructions
issued by the Govt. of India from time to time. As far as
regularisation of ad hoc appointment is concerned, it is not
cavered under the statutory r@cruitment rules, so UPSE do not
agrae to all regularisation of_such dd hoc  appointments  in

discharge of their Constitutional obligations until or unless

[ied

there are directions of the Court to the contrary. Thus, it

i  submitted that since the appointment is against the rules
without consultation of the UPSC, so these applicants are not

gligible to  be regularissd in the post of Medical Officer

{Unanil.

5. We have heard the learned counsel for the parties and gone

(
through the record.

. Counsel appearing for the applicants relied upon a

Judgment of Union of India wvs. Jitender Singh and others = in

SP No.23578-84/92. and  submitted that applicants are -
entitled to be considered for regular appointment. Counse ]

for applicant has alzo relied upon a judgment of Delhi High
Court reported in 1983 Labour and Industrial Cases 910 where

Junior Medical Officer who was initially appointed on ad hoc

basis for one vear was continued for an  aggregats perilodd

sxceeding one year which was barred by Proviso to Section

17(3) of the Employee State Insurance aAct. So it was held

that petitioner to be made permanent, UPSC has to regularise

them. On the strength of this judgment learnsed counssl @ of

applicant submitted that since applicants have been. appointed




‘rules, applicant are to be treate
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atter undergoing written examination and as per recruitment

i

d as 1If they have bean

{

regularly  appointed and since theferig a technical formality
of consulting the UPSC has not been observed and Govt. of NCT
of  Delhi had already taken a decision to refer the matter to
URsSt so case of the applicants could be referrad to UPSC far

according regularisation of the applicants.

10. On the contrary, counsel for respondents submitted that
since applicants have not been appointed on regular baszis and

rather have been appointed on ad hoc basis that too de hors of
the rules, so applicants are not entitled to be regularised.
Though their appointment has been made by Govt. of NCT  af
Delhi  after holding a test but Gowt. of NCT of Delhi oould

not  have held the test since it is the UPSC who is  competent

to conduct the selection.

11. Counsal for reapundénts referred to a recent judament of
Hon’ble Supremse Court given in case of Dr. (Mrs.) Chanchal
Gayal wvs. S3State of Rajasthan reported'in 200% (2) SCallE 264
wherein also the case of app@intment of MedicaIVOffice“ in the
Municipal Council was & aubjéct matter of ths case. Hon'hle

Supreme Court had obssrved as unders—

"Thare is no scops of regularisation unless
appointmant WaS o regular basis.

Considerable emphasis  has been lald down by
the appellant to the position that even for
temporary appointmaent there was a slection.

That is really of no conssquence. “another
plea of the appellant neaeds to be noted. With
reference  to the extension granted 1t was

coantended  that a presumption of the Service
Commission’s concurrence can be drawn, whan
gxtensions were granted from time fto  time.
This plea is without any substance. & noted
above, there is no soope  for drawing a
presumption about such concurrence in terms of
sub-rule (2} of Rule 27. after one vear,

An_
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DU rancy of . appointment  is lost. Tk
axtension orders operated only during tr
period of effectiveness.”

12. It iz further observed as under:-

"Unless the initial recruitment is regularised
through a prescribed agency, there is no scope
far a demand for regularisation. It is  true
that an ad hoc appointee cannot be replaced by
another ad hoo appointes. In this case it was
clearly stipulsted in the initial order of
appointment that the appellant was reguired to
make room once a candidate selected by the
Service Commission is available.”

ugmant
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13. Counssl for respondents also referred to another
given by a Coordinate Bench of thiz Tribunal in 048~3418/2001
wherein the applicarits have been appointed as Medical Officers

Cevwyurveda) purely on ad hoc bazis for a period of 6 months or

till the . regular appointment is made whichaver 1is =earlier.

This Tribunal relving upon the Judgment given in P
Na ., 7386 /2000 in casse of Sandeep & others wvs. Dalhi

Subordinate Services Selection Bbard and others decided on
23T .2002  found  that in that case before the Hon’ble Oelhi
Migh Court ‘appointment of Trained Graduats Teachers wasz In
question for regularisation and the appointments have been
made on contract basis. The CWP has been dismissed by Delhi
High Court and the Court found th&t in case of ayurvea Loctors
lao  identical claim was made before this Tribunal, so 08 was

=

dismissed.

14. Counzel for respondents has also referred to a Jjudgment

of ODivprest Sahni and others vs. Govit. of NCT of Delhi in

which one of us (Hon'ble Sh. Kuldip Singh) was also a party
and therse also the guesticon of regularisation based on similar

circumnatances was  the issue and this Tribunal had dismissed

the 0f4.
A
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15. Counsel for Resp. MNo.4 also r@férred to a latest office
memorandumr issued by Ministry of Personnel, Public Grievances
and Wengsiohs, Department of Personnsl & Training dated
FEUTL2001 wherein continuance of ad hoo appmiﬁtment have besen
depricated and thus counsel for respondents submitted\ that
continuing them bevond one vear period itself is an irregular
oneg s0 .they' do  not deserve' to ke regularised as  they

appointment is de hors the rules. .

16; We find that the case of the applicants is fully covered
o3 the'judgments'in case of Dr. Chanchal Goel vs. State of
Rajasthan (supra) as well ag‘the Judgment of Divpreet Sahnli
(supra) as referred by the'coun$@1 for the respondents both

Govt. of NCT of Delhi as well as UPSC. We find that the case

of the applicant in this 04 is also identical. Applicants are

claiming regularisation though they had  been initially
appointed on  contract basis and later on  the regular pay
scales were extended to them by virtue of an order of this

Court  but  the fact remains that théy were not  appointed in
consultatién ‘with UPSC and sa called test conducted by  Gowvi.
of NCT bf ﬁelhi was conducted by an incompetent authority and
de hors of the rules which do not give any right to the
applicants for regularisation. In the offer of appointment
letters also it was clearly stipulated that their appointment
i on  contract basig and till regularly selected candidate
becomes availakle. The apblicant by no stretcech of imaginaticon
can  now  ask for regulahisation de hors ths rules. ﬁence We
find that 08 is beréft of any merits and the same is

diami

{ KULDIP SINGH
pMember (I
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