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CENTRAL AD},IINI$TRATIVH TR]BUNAL
PRINCIPAL BHNSH, NEtAl OELHI"

$A*l^sJO8/?OO5
HA--S50/20O4

N<*r* Delhi this the Ath clay uf March, ZOA4-

Hon'ble $hri $hanker Raju, Member(J)-
H*n'ble $hri $_K" Nail<, Mernber(A)

Sh- $.p- Banwait,
F j. at No ,. 48*8,
trocket*B, Gangotri Enclave:,
AJ. aknanda,
Ncirtiu Delhi*l-9.

L

(thrclugh $h- G"D- Bupta, $F- Counsel r,,rith
{$h- $-K-$inha; Advocate)

ver$u{$

Union nf India thr.ough
$ecretary,
t'l.inistry of Urbarr Developrnent &
Foverty Alleviation,
H:i r*rman Bhawan,
Netu [te1hi*1.-

Centr"al Vigi 1an*e Conrmissisft, ,

$atarkata $adan, INA, .

New Delhi*5-

3" $ecretary,
Deptt. of f:ersonnel & fraining,
l'4inistry of trersonnel & publii-

- Grievances and pensiclns,
$ovt- of Irrclia,
l.lcrth Block,
Nri:w Del hi -

(through $h. D-$- i',lahendru, AdvocateJ

App,licant ..

)

Respr:nd*n ts

t

*

t

$hri $hanker Raju, *"H[3:o,j?oot' '

By the amende<J ilA applicant has sought for
the follot+ing reliefs:

(i) Cel1. f *r reLevant recorcJ-

(ii) fiuaeh the impugne<J l',lemo Al^ deted
25-9"?CI02 ancj aI1 after*effects $
thereof/ther'eto to the prejudice *f
the agr6rIicant.

(ii(a)

:"

Declare that the. applicant i*entitled tn be promoted to the po$t
of Additional Director GenererI
(tdor ks) in the Cpt4rD wi th al 1consequential benefits includingeirr*ars nf pay ancl al loralancae and
sen iority. f rnm the date, theL
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(ii(b))

F.

(ii(c))

{1r)

substantive vacancies in tfrc saidpo*t aro$e and the extended panel has
been -nperated and the juni.ors to thcrepplicant via Mr. fi. Chakraborty
and l,lr " R - A.- Armugham, who$e nam***n
f igurecl beloul the appl icant at $I,,No.2&S respectivel.y in the extendedpannl, have been pr"omotecl u,rith ef f ect
f rorn SrtJ Feb- tOO4 vide or.der datecJ
t? " t-, ?o04 "

Furtl"rer de*lare that since both clnthe <Jate nf DFC or on the date of OpCfir' trn the clate o the r.eepr:ndents
operated the panel and the abavs*sai,Jj r:n iors have been pr*nrotard witheffect from f"?-?O04, there Has rrft
c ha rges heet pencJ i n g aga i n st t heappli*arrt, para*? r:f the 0ffic$Memorandum dated 14.9-L99t
No - 22O1L /4/91,*E*TT (A) cannot b<sapplied in the case of the applicant.
Declare and nrder at AL dk.
25 " 09 -2002 crr any char.gesheet
pu r'suant thereto or other.tuise issue:d
a'f ter 20"O5-?OOB (clate of DpC meetingthat *mpanelled the applicant fr
e$B(W) shall not oone in the way t:fhis regular promotion a$ ADG(t/,)
tr)ur-$uanL to the said panel dt.
20"03-2OO3 and that he shaIl bepromotecl a$ ptsr that paneL befCIre anyof his juniors in that panel were
promoted -

the
No-

(.1i (d) ) Suasrr and' set as:ide para*? of.. Office memorarrdum clated l_4-9.1^99t

t

(ii(e)) Srant any *ther rel.ief , torith cosbg,.

2- Ey an order <Jated S0".I"ZOO4 a$ an interim
rnea$ur'a it has been directed that out of- two post:$

trthich had l'aIlen. vacant, Dne nray be. f i1l*d up by

allc:r,uing seniormost person of the trdo selecte<J psr$onri

t<r jr:.'rn and till f urther orders thel secorrd peist may not
be filled up,

3u The Lrrief factual matrix which led t$
f i r ing of this CIA re1*vant f or the purpCI$e i:ii
r*numeratecl- spr:licant who belorrgs to central .

Engineering (civil) Group 'A' $ervice has been meirking



?

. ts)
a$ Chief Engineer (Civi1) since..t0.S-92- Virte

nremorandum dated 25-9 -zaCZ, alleging violation nf ccs

(conduct) Rules, r-964 in s* f ar aa appr'oving supply for
pr'0curement-- erf, Hater based rnad marktng paint t() the

csmpany where the son of applicant uras employed, sn

e>:planation has been s*ught fr:r tat<in,g f urther actiun -

in the matter " In itial ly, the i.,lin ictry of Ur.biitn

Dcevelnprnent acc*pted the version of flppl icant and

recommended closure of the matter, yet Central

V:lgi lance Commission (CVC) advise<J conducting of
proceeding under' Rule L4 of the CC$ (CCA) Rules, t^96S

f*r a major penalty" A DpC was held on 20.3-2OOf for
r'egular promotion to the post of Additionat Director
fien*ral of lr{orks (nOe (W) , f or shclrt) " The Hini*try
accepted the DPC panel but on $oma complaint made narne

of' applicant has. been ulithheld by the Cabinet $ecr-elary

crn account of CVC's advlce-

4- Appli*ant taas recommended f ur pronrotion

and his nams f igur'ed at ser.ial Ncl-l^ of the extencled

pa.nel - Though j un ior clf appl icant $h. A u. Chakraborty

ancJ Mr- R"lq- Armugham, figuring at serial Nos-Z and S

of' the extended panel were preimoted w-e.f. S-t.ZOO4,

clespite no charge*heet was pending against applicant
f or major penalty under RuIe 14 of the CC$ (CCA) Ruler:, -

l^965, y€t appl icant has been den ied promotiorr _

A1:plicant is due to $uperannuate in August, 2004.

, 5" The post of AOS is a selection post to be

fill*d up by promeiti*n among*t the Chief Hngineer

(Civil) and (Electrical) in the rombi.ned eliEibiI.it:,r

1.i.ot raritt'r three year$ resularr servi*e in the grade-L



I

t (4)

The approving author'ity f*r app*intment to the grade oF :

ADG (k',) is the Appointments f,nmmittee of cabinet (ACC) 
"

Rec,rnmerrdatinn *f Dpc af ter apprclval by the Minister. of .

urban oevel*pment and Fnverty Arleviation are to be ...
submitted. to the Department of Fer*onnel and Training
(DoPT) f or obtain ing approvar of the ffcc. Dopr. vi<Je:

1*tter' dat*d r^s - y. too3 conveyed the approval f or
prorrotion of five nfficers, *hree in the nor.mal paneJ.

ancl tuo in the extende<J panel, Dclp-I vi<Je Do letter .,

<lated Lv-v.?oo3 informe<J that ACC has directed the cas;e

baluk to, the Dpc for re**onsideration as ovc has

recommended initiation of a major penalty vide it*,
1*ttar date<J 24"6"aoos- The uninn pubric $ervice
commission (u$pc) in turn vide its letter date<J

s'.9-zoos tnformed that it is not neces$flry to
re-consider the ca$e t:f applican.t by reviewing the
rc:*ommendations of DF,c mst on zo"s"2oo3 f or promotion

to the grade of AoG ((,'|) " This a<Jvise was conveyed to
the Dol:rr Dn 24-9"zoos fr:r- csrnsideration of the ACc. ..

The Atrc is y€t to take a f inal decisiern in the case *.f
aI>plicant for promotion; giving ri*e to the preeent oA.

. 6o The learned $enior Cnunsel $h- G-t).
frupta, appearing alongu+ith $h" $-K" $inhan learned
cnunsel , assai rs the action (}f the respr:ndents by
r'<lferring to the forlot^ling case$ to contend that sealecl
c(}ver prncedure canneit be resorted tn unless a

ctrargesheet is issued in a disciplinary pr.oceeding. He

further conten<Js that even clause r of Dopr oM dats:,,J

]-4-g -1992 roould not come in the way of promotion of
applicant as none of the conditions figuring in clause
2 exis'ts ti1l clate..

t
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7- He further states that onse the. juni*r"
.ttr,ts been promoted f rcrm the extended pan*l the r:ause of
action has arisen and on the date of DpC and even at
the tirne of actual promotion riuhi*h uuas due f rom the

date the applicant'e junior* were givenr &s no

c;lrarg*sheet has been issued promotion cannot be denied-

$ubsequent event of issuance-of chargesheet would in no

rn;.{.nner affect the pr-om0tion and in that event law s;hall ^

take its or,iln course:

i) Union of India v, K-V-- Jankiraman, JT J-991(s) $c 526-

if ) Union of India v* $udl'ra $a1an, JT L99& (l)
$c 622"

i:i. i) Delhi Ja1 Board v- HahinrJer. $ingh, ?OOO tT)
scc ?.r^0 _ ;

8- The learned *enior c*unsel relies upon

the decision of High $ourt of Delhi -in K.L- Goswami v_

H-C.D-, ?2. (t"9g8) DLT *42 to contend that on

empanelment when no proceedings are instituted crne has

a right to be promoted*

9. Learned counsel f urther clrarals clu r
attention to the decision of Delhi High Court i* H-C.

Chadha v. r,l.C.D-, 74 (1?9S) DLT 600 to c$ntend that
urrhen the DPC is held no chargesheet was pending, toroulrj

not debar applicant from being considered and promoted-

.. 10" In the aforesaicl backdrop it ie stated
that the CVC's advice, which has not culminated into &

chargesheet under Rule L4 of the Rules wa$ dat*rl

2.4-6-?00S, rllhich is mur;h beyond the date rthen t5e UpC

was held in March, tOOSL



v

(6)

.l^l_ ., $hri Gupta. f u rthsr rel ies upon tl.re

dt:lcisi$n of the Division tlenuh of the rrincipral sench

af this Tri-buna]. in oq*7g*/zoor decided ein 9-a-?oo4 irr
Ashok Kumar v,-. Chief Secretary, Govt.. of NCT. of
oelhi, a case pertaining to promotion of DA$$ Grade. rr
rtherein re)"ying upcln the clecision of the Apex court in
Bank of India v- Degla $uryanaray.an,. JT l^pp9 (4) SC

489 and in the light of Dopr ot4 dated L4-9-92 the dat*r

o'f the Dtrc was found to be rel"*vant for the purpose *f
a chargesheet and as no chargesheet taras in existence in
?ooo r+hen the DPt) had rnet, sealed cover was ordered to
be openecl and wae given ef fect to regarding pr"r:moti*rr

c:f' applicant" Referring to the above, it is stated
that cln all. fours case of applicant is cnvered by the
ri:rti0 "

l^2" Dn the oth*r hand, respondents have

vehemently opposed the contentions in their reply fit*d
orl' 6"?"2004 it is stated that an explanation has besn-

sought f rom applieant f or his alleged rapses. fr$ F,er.

pi:lr& 'l of the of'l dated 14.9-92 thclugh applicant was

recommended for promotinn keeping in view the decisiorr
$'f' Apex Court.in Union of India v. R.$. Sharna, ?OO0

$CC (LA$) 655, paragraph V of the sealed covsr
prcrceclure in CIM dated l^4-9 "L992, appeiinting authority
is nnt bound to approve the government servant ftrr
pr'omotiorr ti11 he is futly exonerated of the charges.L
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. l3- In the additional*affidavit what has

been cerntended is that r'espondents have issued or<Jer.xi

o'f promotiorr of aIl clfficers juniors to applicant on

29 - l- - 2oo4 but has been made subj ect ts the f inr:r.l

outcome erf, the present 0A*

L4-, In the reply f iled to the amende<J CIA nn

24"2"2oo4, which is almost re*iteration of the earlier
re:ply. .it iri cr:ntended that the explanation given by

appl ican t to the nremo dated zs " 9 - zooz is sti r I under

- rcnsideration and paragraph r of the oM dated l4-g,l^992

ensur'e$ that the government servant against whonr nclne

r:t1" the cir'cumstances mentione<J in para z of the oM

exists are actual promotion to the next higher gradeir-

A:.:; the recommerrdation regarding initiation of major

penalty proceedings against appr icant ie unclerr

c('n$ideration he cannot be promoted- Howevero it i*
stated that applicant has come pre*maturely before thi*r

.Ir'ibunali as a final de*i*icrn by the ACC is yet to be

taken

15" I?ejoinder re*iterates the pleas tal<en by

the OA-applicant in

16-

contentions of

r<**ord -

tde have carefully consi<Jered the rival

the parties an<l peruse<J the material. (:ln

t

.l-T- The undisputed f acts of the present ca*{l

are that tl're DpC fnr the post of ADG (r,-l) h,as held :i.rr

Ha.r*h, zCIO$- * pqnAt was prepared for the vacancies of

tO03*2OO4" Applicant was placed at serial No.,j- of the
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exte nded panel. of three officers out of which twc*

*'f f icers admit-tedly jun ior to him had al ready been

prnmoted though subject to the final r:utcnme of the

present OA" It is not in dispute that dln receipt- of -.

the CVC's recommendation f or a marlor penalty the AfC

has sought clarif ication, rr*hich ralas routed through Up$C

and vide letter clatecl 24 "9 "20OS by. the Ministt'y

agre*ing urith the advice of the -UP$C recommendations of

DpC in case of applicant have been asked tn be placed

b<*f,rr* the ACC for t<ind consicjeration-

. 18, OoPT vicle memorandum dated l^4-9-1992, ir1

ri(3 f ar as, procedure and guidelines to lce follorrred in -

case nf government servants uha are facing clisciplinary
pr'oceedings regarding promertion in clause 2 prclvide* as ,

under:

"At the time of consideration of- the -

case$ of fi*vernment servants for promoti*n 
"

cj<i:tai 1* of Government set'vants in the
cnnsideration zone for promotion faI I irrg
under the fnllowing categories eh$u1d be
specifically brought to the notice of tl'rcl
D<lpartm*ntal Pr'rmotion Committa:e;-

i)
suspensinn.

Governmerr t servant* undr-"r

respect of
chargtl is

i.i. ) fiovernment servants in respect of
uirhom a chargesheet has been issued and hhe
cliscipl inary proceeding$ ar'a pending; and

. iii) Government ser'vants in
whom 6rr',rsecution f or a criminal
pending..

under:

Lq - Cl"ause 7 of the SA is reproduced a$

. " 7 .- A Governrn*nt servant ,, r*rho is
recommended for promotion hy the Departmental
Promotion Oommittee but in r,Ehclse case any of
the circumstan*Bs mentioned in para 2 aboveL
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ari$e after the recommendations of the DpC
&r'e received but bef ore he is actuaIly
promoted, will be c$nsidered a$ if his casie
had been placed in the sealed cover by the
DpC- He shal} nCIt be promoted until. he il* t

ccrnpl*tely exonerated of the charges again*t
him and the Frrovisions containecl in this $l"l
r+:iI1 be applicable in his case al$o."

20. It one has regar'd to the above, &t the

t:ime eif consideration of cases uf government servant

f or promotion , i " e - , when the DpC ie cnnvened is

government servant to whom a chargesheet has been

issued and th* disciplinary proceedings are pending the

pr',rmotion is to be place,J under sealed cover- This is

in conaonance with the decision nf ths Apex Court in

K"v. Jankirman's ca$e (supra)"

2L" Hot,lever, clau$e 7 provides that evstl

af'ter I recommendation for promotion by the DpC a

government servant in whose case disciplinary
procee<ling is pending and a chargesheet is issued

befnre he is actually pr'omoted is deemed to be placed

in the sealed cover and ralould tre promoted einly after he -

ie cnmpletely exeinerated nf the charge.

22" $ine qua non fon applicability of c:lau*e

V is conditicln precedent in clause 2, A governrnerrL

s<lrvant r,vho has been recnmmendecl fnr pr"urnotion and

against whom no chargesheet w&$ pending at the time

rutren DpC h,as convened, sealed cover procedure cannot be

resorted to. The *ame corollary hcllcle good tuhen his
tu rn f or actual promotion comes, .i - e - o if nong of the

ccrnditions in clause - 2, i.e-, a charge*heet irr

d.i.scipl inary proceeding then his prr:motion'.*annot beL
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cr.ithheld. l-lis complete exoneration and deeme<J sealed

cover urrould -be applicable only when a char'ge*heet irii

irisu*cl to him irr the cliscipi.inary proceedings-

,23.Inourconsi<leredviewtheexplanation

s$ught- for on 25-9 -2}fi2 is still to be culminated into 
I

a formal chargesheet under Rule 14 of tl're CSS (CCA)

ftr.jles, 1965, &$ sUCh rate hold that at the time ralhen npfl

was convened rro adverse material wa$ existing against

applicant and no chargesheet wa$ issued in the

disciplinaryprcrceedings,Assuchthesealedccrverwag

out question- Htlr,,uever, the same has not been adopted'

24-Reepcrndent$,acticrnbynotpr<rmcrting

applicarrtan<icrperatingtheextend*dpaneldegpitehis
j un iors have been promcrted f rr:m the extendgd panel

E:i.vesa*auseeifacticrntoapplicantandrauouldbethe
relevarrt clate f or oper'ati.ng the panel in f avour (3'f'

r.ppli-*antbyprcrmotinghimtothepostcrfADG(|^l)"

onceajunirrrhasbeenpromcrtedtheactualpromotirrtr
c;irnneit be. <lenied to l'rim and rarould relate baclq to the

clate when other,s have beon given the benef its ftrl

promotion.. As ther* was n$ chargesheet issued' $erved

()rsaidtCIbependirrgagainst&pplicantintl,r<*

cl:iscipl inary ' profeedings, clause 7 luou ld have no

application in the inetant case"

?5. In $$ far a'$ the <lecisinn '['n R'$-

sharma,$ ca$$ (supra) is concerned, the sam& dealt trrith

pera 2.-4 of Ol"'i clated L2'L'88 and the f act that ttlt*

f'ftrmal ranction f or- prosecution in a criminal c&se was

accor<Jed the same has been obeerved to be under cl**m€'dL
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sealed sover'" Houlever, we are deal ing with an or,t

i:r:i*uecj on 14-?"94, whose v*lidlty ha* not been tested
by the Apex courtu Hclreover, ca$E dealt r+ith i:l

s:i.tuation where prosecution sanctic>n wfl$ accr:rded an<J

cannot be appl iecj. mutatis mutandis to a discipl inar-y
pr-o*aeding ulher* the perrarty roou l"d be ef f ective on ly
f rom the date nf issue of char.Ee*heet in the
cl.iscipl inary proceeding$- The c&s6 is distinguiehable
an<J would not apply to the facts ancl circumstances CIf

the present *ase.

26 - . i'loreover, in. I,lahindsr $ingh.r.e. case

(supra) the effect of promotion which has been placed

in sealed uover' on exoneration would relate back to the
clate eif the original Dpc ancl a subsequent procecdirrg

r,rr(3r.rlcl have no effect clver the initial promoti0n due t{).
the government servant., on the same analogy a$ it irs

ntrt th* fase r:f respondants that a chargesheet harj been

served upon applicant or issued tuhen the DFC had met or
t.i11 date the sealed *uver" procrclur* or clause T cannot

h,e brought into operation -

?7- High ilourt of Delhi both in the casa of
1'1.L. Chadhe an<J K.L. Gowarni."(suBra) clearLy held tha,t
promotiCIn when pendency of di*ciplinry pro*t*edifig$ s

instituted or pending against petitioner prnmCIti*n

nisnnot be denied" rnore partl*urarly when jr-rnior in the.
paner Has promoted and his promotion has giverr ef f ect
t* in retrospect - The r'atio f u lly cover* the present

cass -
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28 - The Principal Bench in Ashok Kumar's

{ri:l.$* (supra) wherr pitted t*ith the same con*ideration

where provisions of clause I of DoPT OF4 dated l-4-9-92

hri:r.:r in question held that when the DpC met as there wa$ -

n$ case against appl icant therein it tocrk cansider'ab1<:r

t:[me f or the Dl]il to take Frlace, by the time the majur

penalty proceeding hag; b*en initiatecl" If applicant:

h;:ld been considered along withr jun i*r* in the ear'l ier

ttpC tlrere ulould not.have any occasi$n to aclopt tha*

seaLecl cDVer.

Z"it - In nut shell what has been helcl on the

basis of the cjecision^eif Degla $uryanarayan (supra)

that if on a Frarticular clate when the panel has been

given effect to and the juniors were promoted no

charg**heet wqs pending against a government servant

the promotion has to be given effect to and the pane).

i:i:i to l:e operated--

${) " Irr $o f ar as subsequen t holding uf

clisciplinary proceedings is concerned, these events

wourld not in any marrner prejudi*e the right of

appt icant f or cr:nsideration f or pr*mcrtion ancl cln

c<rmpletlort uf the proceeclings the lau'r sha11 talqe its

otdn cclu r-$e "

$l-- In the resu1t, for the foregr:ing

rea$cln$, though B€, at this inter*Incu'Lorty stage, cJo

rr<rt rarish to acljudicate a$ t* the explanatory mernorandunr

issuecj tCI applinant on 29"5"?002 or to set aside para "/

n'f' the Oi-'l clated L4 -9 -92, holcl that appl icant rr,as

entitl.ecl to be promoted as ADff (W) in CptAlD from the duet
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<Jate and

*1"f e':t to

appl icant

b<*nef its -

appl icant

llli:1.nnel^ , he

prnmotion.

'$an , '

(15)

for this respondents are d.irected to give
the extended panel and cunsider^ prelmoting -v

w-e-f- A-Z-L0Oq with grant of consegusntial
The oxplanatory memc) pending against

$r recommendations of CVC would, in rr(r

an impediment for his consicleratlon ft:r

5t" h,ith these ohservations 0A

aIlowed- Nn cclsts

1$ partly

a
bcxrrl€'-({i"K. Naik)

Member (A)
S R^{t

{shanker ftaju)
Member (J)

t

)




