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By Advocate Sh. R N. Singh 

ORDER 

Just. ice V ,S. Agclarwa 

By this common order )  two Original 

Apolications 	No. 1904/2002 	and 	'1783/2003 	can 

conveniently be disposed of together. The controversy 

in both the applications is identical. Therefore for 

the sake of convenience, we are taking the facts in 

the case of Sh. R.K. Ahiuwaija in O.ANo.1904/2002) 

2. 	Applicant, in OA No. 1904/2002 had earlier" 

filed OA No.666/2002 alleging that there has been a 

wrong fixation Pertaining to the number of vacancies 

in 	the year 1 998, 	He was working asAs$jstant in the 

Mini st,r y of Urban Development & Poverty A] I eviat] on. 

He was an aspirant for promotion to the post of 

Section Officer and had passed the Limited 

Depar teen La] 	Competij:ive Exarrination, 	W h e n 	the 

earlier dpplicatior was filed. this Tribunal directed 

to respond to the representation of the applicant by 

I 	na C detailed and reasoned order. 	The 

cur osci t5tior of the applicant 	h a s since 	been 

relected. 	Therefore 	by virtue 	of the 	p r e s e n t 

app]], cation 	he seeks a direction to Respondent No. 1 

to 	re - fjx the size of the Select List of 1998 to 

5c r
or Officers, Grade in accordance with the actual 

number of vacancies and to direct Respondent No. 1 	to 

issue a Suppleirentary List for the year 1998 takincl 

Into consideration the actual number of vacancies of 

the Section Officer's' Grade that were available. 	He 

further prays that Respondent No.3 ShoLtld nominate the 

p 



r additional qualified Candidates in relation to the 
- 	

number of actual vacancies for 
the Limitedr 

- 	 Departmental SO Grade Examination 1998. 

3. 	As per,  Rule 5 of the Central Secretariat 

Service Rules. 1962, the grades of Section Officer and 

Assistant have been decentralised into 33 cadres. 

Vacancies in each cadre are to be filled un in the 

ratio of 	0;40 20 earmarked for seniority quota, 

denar tnien tal 	examination and 	direct 	recrui tment 

respectively. A& referred to above, the applicant had 

passed the Limited Departmental Competitive 

Ir 	
Examination and he contends that since the number of 

vacancies for the year 1998 were not indicated which 

actually existed, therefore4  reliefs claimed should be 

granted. 	 - 	 - 

4. The applications have been contested. The 

respondents plead that appointments/promotions to the 

aforesaid grades are made cadre--wise by the cadre 

controlling authorities. Respondent No.1 (Department 

of Personnel and Training) only co-ordinate the 

process of recruitinen3t/proffIctjofl to the said grades. 

The 	cadre controll irig authorities are required to 

report the number of vacancies in the Section 

Officers grade to be filled through direct 

recruitment and promotion ever) on the basis of 

departmentai 	 examination 	 besides 

senior ity-ewn--fl tness. 	The total requirement of the 

cadre authorities is communicated to the Union Public 

Service Commission for recommending candidates agal nst 

direct recrui tment/departnJer)tal examination quotas. 

Following the procedures  the total requirements for, 	
-I'- - 



depar teen tel 	examination quota 	vacancies in the 

Section Officers Grade for the year 1998 was informed 

by 	the ri i nistry of Urban Development: and Poverty 

Al LEVEitior) to Department of Personnel and Training. 

Depar tment of PersonnE.i & Training ascertained the 

Vacancy 	posi tion 	from 	other c a d r e 	controlling 

an thor ities as well and communicated to the Union 

Puhi.jc Service Commission 	T h e size of the select 

1st 	for var ions years has been fixed on the basis of 

vaca rio tes repor ted by different cadre control I rig 

thor 1 ties 	c El i.cul t e d on 	the. 	basis of 	policy 

dec1siors/'crc1ers 	that were issued from time to 	ti rue, 

It is n accordance with the said procedure that the 

vicanres 	during the years 	1997 to I 999 	were 

ceicu:[etecl and intimated to Department of Personnel & 

1ririing arid as per the guidel...ines arid the procedur, 

certaIn persons were prcmoted. 

5. 	The short argument advanced was that the 

nutrihe 	of vai:;ancies were 	u n d e r reper ted because 

ducordirig to the learned counse1 
the respondents in 

an 	arbi t r a r y manner did not fciliow the proforrrja 	fof.- 
(.-.) r 

r

or Linig of the vaceOcies. As a result 
of this, 

ae scale under -reportjria had taken place ir 	the 
Year 	997, 	1 99 8 and 1999. 	In the year 	1 994, 	277 

vacancLes were reported. 	It was 292 in the year 1995 ;   

256 
 

in the year 1996, 175 in the year 997; 45 in the 

year 	i 998 and 50 in the year 1 999. 	According to the 

Jean ned counsel, if there was no 
underrepor ting, the 

applicant miaht have a chance to be promoted. 

-~'A kt),— 
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V 6. 	The procedure in this regard with respect's 

to preparation of the select list is not in dispute. 

In view of the same, it has been placed on the record. 

It provides that each cadre shall firstly determine 

the number of select list vacancies. The total number,  

of duty posts have to be seen on the 1st July of the 

year of Select List. One has to see the number of 

officers who are likely to revert before 30th June of 

the year of Select List, the number of requirements 

due arid number of vacancies likely to arise as a 

result of the fresh deputations and promotions. 	The 

Select List for the year 1998 had been drawn on the 

basis of the information and the size of the Select 

List had been re-fixed at 18 on the basis of the 

information that was received from 33 cadres in 

accordance with the post based roster. 

It is on the sLrerigth of these broad facts 

that the applicant contends that because of the 

under•-reportirig. he has suffered and as such he has 

cia i med. 

Reliance 	on 	behalf of the applicant was 

placed on 	the decision of the Supreme Court 	in the 

case of S.G. 	JAISINGHANI V. 	UNION OF INDIA_AND ORS.. 

11967.1 2 	S.C. R. 	703. 	We are 	not 	delving 	into the 

facts that were before the Supreme Court because they 

have 	little effect on the facts that are before this 

Tribunal. The Supreme Court held: 

It 	is 	not 	disputed 
that 	rule 	4 of the Income-tax 	Officers 
(Class 	I, 	Grade II) 	Service 	Recruitment 
Rules 	is a statutory -rule and there is a 
statutory 	duty 	cast on 	the 	Government 
under 	this rule to determine the 	method 
or methods to be employed for the purpose 



-6 - 
of filling the vacancies and the number 
of candidates to he recrLtited by each 
rethod. 	In the letter of the Government 
of india dated October 18, 1951 :here is 
no specific reference to rule 4. but the 
quota fixed in their letter must be 
deemed to have been fixed by the 
Government of India in exercise of the 
statutory power given under rule 4. 
Having fixed the quota in that letter,  
under-  rule 4, it is not now open to the 
Government of India to say that it is not 
incurnbert upc:n it to -follow the quota for 
each year arid it is open to it to alter 
the quota on account of the particular 
ituationi (See pare 24 of the counter 

dffldavit of respondents i to 3 in Writ 
Petition No.5 of 1966). 	We are of opinion that having fixed the quota in 
exercise of their power Ltrider rule 4 
between the two sources of recrul tment. 
there is no discretion left with the 
Cioverrinent of India to alter that quota 
coor ding 	to the 	exigencies of the 
i tL( 	or to deviate from the quota. 

iri any particular year, at: its own will 
end pleasure, As we have already 
tidicated, 	the quota rule is linked up 
with the sen:Lor'ity rule and unless the 
quota rule is strictly observed in 
prectjce 	it will be difficult to hold 
that the seniority rule i.e. rule 
1 (fl(ljj ) & ( iv). is not unreasonable and 
does not offend Art. 	16 of the 
C o nstitution. 	We are accordingly of the 
opinion that Drornotees from Class ii 
Grade III to Class I, Grade II Service in 
excess of the prescribed quotas for each 
of the years 1951 to 1956 and onwards 
have been illegally promoted and the 
eppel lent, is entitled to a writ in 	the 
nieture of mandamus commanding respondents 
I to 3 adjust the seniority of the 
orjpelian t and other,  officers similarly 
Pieced like him and to prepare a fresh 
enlor 1 Ly list: in accordarce wi th law ef ten 	adjustini.t the recruitment for 	the nor 3.od 	1951 	to 	1956 	an 	r d oriwacs in 

dcc;or d a n c e with the quota rule t_resci- ibed 
in 	the letter,  of the Governnipnit of India No, F. 24 (7 )-Adinn I. T. /51 dated October i 8. 
1951- 	We, however wish to make it clear 
Lie t; 	this 	order 	will riot; 	affect 	such 
Cls .11 Off icer-s who have been appointed 
permenier ti y as Assi ste n t c.ormi. ssiorer s of 
Icje Tax, 	But this order will apply to eLi 	

other officer-s including tnose w h o 
have 	been 	appointed 	As51stnt 
Coinimiss, i oner s of I nicornie Tax orovi. 

Si oral 1 y 
pursu,n t to the o r d e r s 	of the High Court. 

I 
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The aforesaid would clearly show that the reliefs 

aranted were different from what is heina prayed by 

the applic;ant. 	In fact. the Supreme Court held that 

the order,  passed by it will not affect such Class II 

Officers who have been appointed permanently as 

Assistant Commissioners; of Income Tax but would only 

apply to those who have been appoiri ted provisionally 

pur suance to the orders of the Hioh Court. Therefore. 

it 	is obvious from the aforesaid that the ci ted 

decision is patently distinguishable and in any event 

does not come to the rescue of the applicant. 

9. 	Reliance further is beiriq placed on the 

decision of the Supreme Court in the case of MISS. 

NEELIMA —SHANGLA  v 	J 	QHA RYA NA AND OTHERS , AIR 

1987 SC 169. 	In the cited case, 	under the rules 

regarding 	the 	appointment of Subordinate 	Judges 	in 

Haryana 	it 	was 	found that the duty of 	the 	Public 

Service 	Commission was confined to holding a 	written 

f 	
examination 	and viva voce test. It had to arrange in 

the 	order of merit according to the marks amongst the 

candidates 	who 	had 	qualified. Thereafter, 	Public 

Service Commission was required to publish 	the results 

in 	the 	Gazette 	and 	make 	it available 	to 	the 

Government. 	The 	Public Service Commission 	was 	not 

required, 	to 	make 	any 	further selection 	from 	the 

qualified 	candidates. 	It 	was the 	duty 	of 	the 

Commission 	to 	make 	available to 	the 	Government 

complete 	list 	of 	the 	qualified 	candidates. 

Thereaftem- , 	it 	is 	for 	the Government to 	make 	the 

selec tion 	strictly 	in accor dance with 	the merit 	list 

in 	which 	they 	have 	been 	placed-. It was held that 	it 



(9 
5. open to the Government not to fill up all the 

Vcaricies for a valid reason. As that had riot b e e n 

done, the Sunrei'rie Court had directecj 

We direct the first 
responder1 It 	Governrrieri t of 	Haryana) 	to inc:i.t.jde 	the name of the peti tiorier (Miss 
Neelima Sharaja ) 	in the 1 984 1 1st of 
canididates selected for appointrrienif as 
subordinate 	j u d g e sr in 	the 	Her y a n a 
Judicial Service (Judi(-,,ial Branc:h) and 
forward the same to the High Court of 
Pun iah arid Haryenp f o r inclusion in the 
I-Ugh Court Regi ster maintai ned under R. 
of Pert D of the Rules. She will be 
eriti Lied 	to h e r,  due 	place in 	the 
Senior ity List of the 1984 be tch. 	T h e 
petitioner- wiJ 1 be enti tied to h e r,  costs. 
which we quantify at Rs. 5000/,, 

10, 	T h e decision rendered in the case of 

Miss. 	Neelima Shangla (supra) also is diStinpguisliaIjl 

because as would be- apparent from the present facts, 

that was not the controversy before the Supreme Court. 

rhesLR.)rEme Court had found that: she was entitled to 

be appointed against the post kept vacant in pursuance 

of the Court - s order,, 

11. 	Our attention was also drawn to the 

Sunreino Court decision in the case of SHANKARSAN DASH 

V. 	UNIONOF .IN.DIA .AIR 1 991 SC 1612. 	The Supreme 

Court held that if number of vacancies are notified 

f o r appointment and adequate number of cend.dates are 

found fit 	the successful candidates do riot acquire 

the iridefeasihl€ right, to be appointed. 	Notification 

riereiy amounts to an invitation. 	The findings of the 

Supreme Court reeds: 

	

7 	It is not correct to say 
that if a nuiiiber of vacancies are 
notified f o r*. appointment a n d adequate 
number of candidates are found fj t, the 

	

SLiCcessf Lii 	candidates 	acquire 	an 
iridef-easible ri ht to be appointed wL ich 
car no t 	be 	legi tiriiatel y 	den led Or di ncr-  ii y 	the 	noti ficati on 	rncr ely 

I 



amounts to an invitation to qulified 
candidates to apply for recr'ditrnerit and 
on their selection they do not acquire 
any right, to the post. Unless the 
relevant recruitm r ent ules so indicate. 
the State is under no legal duty to fill 
un all or any of the vacancies. However. 
it does not mean that the State has the 

(;erice of a.ctina in an arbitrary manner. 
The decision not to fill up the vacancies 
has to be taken bona fide for appropriate 
reasons. 	And if the vacancies or any of 
them are filled on, the State is bound to 
respect the comrjarat lye merit of the 
candidates, as reflected at the 
recr'ui trnen t 	test., and no discrimination 
can be permitted. This correct position 
has been corisisterty followed by this 
Court. 	and we do tot find any disccir dant 
note in the decisions in State of Haryana 
V. 	Subhash Chander Marwaha. (1974) 1 SCR 
165: 	(AIR 1973 SC 2216). Miss Neeljma 
Shanola V. 	State of Haryana. (1986) 4 
SCC 268 	(AIR 1987 Sc 169) or Jitendra 
Kumar v. 	State of Puniab. (1985) 1 	SCR 899: 	(AIR 1984 SC 1850)." 

it is patent that, the decision not to fill up 

the vacancies had to be taken bona fide for 

appropriate reasons. 

12. 	In this backdrop, we revert back to the 

facts of the present case. We have already pointed 

above that. the vacancy position is found by giving 

inforrnat,jc1to all the cadres and it is on basis of 

the same that the inforrnatjcr1 is cliven to the Union 

Public Service Commi ssior. Thus, if there was any 

mistake, it will not confer any right on the applicant 

that he is entitled to be promoted because of not 

indica ti rio the correc: number of vacancies. There was 

no such indeeasib1e rich t available to the applicant. 

Nv 	oersors 	iunii.or 	to Ii im in the merit 1 it of the 

category of the applicant have been promoted. 	 I' ll  

13. 	In adcij t.iori 	to 	that. 	there are no 

malafjdes that have been shc5wri in the facts of the 

present case. When such ar action is taken bonafide'ly 
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and thrre is some mS.stake i.e. 	urider..reportjrtg of the 

vc>cs no Les 	
for the reasons a 1 ready recor ded, 	the 

aDd icant cannot claim a right. 

There is another way of,  look inp at the 
mat tei- . 	U n d e r - repor t ing of, 

 the vacanc;jes was not only 

in the year 998. 	There could be such vacancies so 

underrpper• Led 	in 	the past 	year's, 	If all 	the 

LliIder.repcjr' t e d vacancies are to be filled in 
	the 

manner in w h i c h the applicant wants we are not shown 

as to what would be the final Outcorn. Therefore, on 

this premise alone, the plea must fail. 	In addition 
Lu 	

that, a dmi t tedl y thereafter three morepromotions 

in 	Lhe c a t e g o r y of-  the applicant have taken place. 

Those 	
are not even parties before LIS. 	T h e 

appi. i.cant had a right to be considered on the basis of 

the 	nLlmber of vacanc;i€.n; that had been redor ted. 	The 

r ight now being claimed is presumptive and, therefore, 

we have little hesitation in concluding :hat the 

reliefs claimed cannot be granted. 

5. 	A similar SitLtatior had arisen be, fore 

this Ti,  ibunal 	in the case of S.H.R.I. BIREND RA SINGH v. 
UNION0F .INDIA&OTHE .RS. O.A. No. 2293/1 999, decided on 
10th 	CictohE,r , 	2003. 	The application 	w a s,  dismissed 
hol ding: 

	

17. 	Since this fact is be, ing 
relied upon by the applicants>  we do not 
dispute the same. In face of the 
aIoreaid 	it would be patent that this 
Ti ibunal will not he a w a r e as an when a n d 
5. 	which year the vacancies arosc..It 
uanr,ç> t, be that if there was a shortfall 
in 	

the vacancies indicateci in the yea- 
991 then all the vacancies should be 

placed in on(-,  basket for,  the benefit of 
nir son; who took tIe test for that year. 
Tt had been a continitoLts affair-  in tht 
sparcI, In this process, therefore 

'V 



f u r t h e r probing will not be material not 
only for the reasons to be recorded 
herein but also that specified and 
precise figures are not beina calculated 
are not brought to our notice." 

The net result would be that the number 

of vacancies as indicated by different cadres had been 

aiveri to the Union Public Service Commission. 	If 

incidentally there was some under-reporting, the 

applicant cannot claim a right as in the present case. 

As a corollary of the reasons recorded 

both the applications must be held to be without 

merit 	They must fail and are accordingly dismissed. 

QA 
 (R.K.Upadhyaya) 	 A.S. Aggarwal) 
Member (A) 	 Chairman 
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