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CertttrrrtA&nirtti^strurtintelYibunalvvr'-' 
?rinciPot Bench

OA No' 1775 I 2OO3

New Delhi this the 2oth day of May' 2AA9'

Honble lttr. Shornket Frofut Memfur (J1

Eon'ble o'' v"i"o cn:'*::t'og' ilIemfur (A)

Smt. Sushila Devi' 1y/.9 late Shri M'C

Shahpur Tigari il;' Majhola' Moradabad

GuPta, Vivek Vihar,

(UP).

-ApPlicant

Mainee, proxy for Shri R'K' Shukla' Advocate)

Verstts'
(By Advocate Meenu

Union of India through:

1. The General Manager' 
.

Baroda House' New Delhi
Northern RailwaY' Headquarters'

Northern RailwaY'
2 The Divisional RailwaY -MalaSer'

il;."d;.a oi"i"ion' Moradabad (UP)'

.t

-ResPondents

{By Advocate Shri Shailendra Tiwari)

ORDI9N
Hon'ble Mr' Shornker Floriu' Ifiember (J1:

This OA is maintained by the legal heirs (LRs) of the

deceasedrailwayservantregardingwrongfixationofpensionand

denial of arrears thereof. The OA filed by the deceased railway

Servantwasdismissedonlimitationon2S.T.2oo3.WritPetition

(Civil) No.95O ll2OO3 filed by the deceased was allowed on

l2.l2.2oo7remandingthecasebacktotheTribunalbutlimitingit

to the relief of re-fixation of penslon'

2. Applicant's husband on being accorded the benefit of

restructuring retired from service on attaining the age of

superarlnuation on 30'11'1993' His pension was flxed dt

Rs.1374/-insteadofRs.ts44l-.Itiscontendedthat55o/oofthe\,,
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runningallowancehasnotbeenadded,asbyanorderdated

9.3.1ggg the Senior DpO granted the benefit of 30% of pay for

working against a stationary post of Guard (Goods) w'e'f'

12.5.1985. Accordingly' it is stated that the applicant has retained

thesubstantivestatusofGuard(Goods)forwhichrunning

allowance is applicable to be added for fixation of pension'

3.Thishasbeencontrovertedbytherespondentsintheirreply

onthegroundthatasubsequentletterdatedT.I2.2oooofthe

General Manager as per pa-ragrap n 49 of Railway Pension Manual

increaseinpay,whichisnotactuallydrawn,cannotformbasisof

emoluments.Howevef,itisstatedthatapplicanthadsoughtonhis

ownvolitiontoworkasWLA(sports),assuchheisnotallowedthe

benefit of running allowance for the period during which he had

workedasWLA(sports).However,otherbenefitshavebeengiven

to him

4.Intheaboveviewofthematter'oncarefulconsiderationof

the rival contentions of the parties' it is not allowed to the

respond.ents, being a model employer' to reprobate and approbate

simultaneously, as ruled by the Apex Court in Roriartho;r. Sltr,te

Road Trtrnsrrlort Cortrnt:r/tion o' Bhikh Nartt\ 2OO5 SCC (L&S)

273. Having passed an order in 1988' holding that the applicant

will continue to draw the pay of the parent post' benefit of 3O7o of

the running allowance for working against a stationary post was

aflowed. As such' they cannot now turn back and deny the benefit

of 55% on the ground that the applicant had worked as wLA

(Sports)onhisownvolition'yethehasretainedthebenefitofthe

statusofGuard(Goods).Hispensionhastobecalculated,adding
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thisallowance,atRs.ts44l-permonthinsteadofRs.l3T4l-per

month.

5. Resultantly, for the foregoing reasons' OA is allowed'

Impugnedorderissetaside.Respondentsaredirectedtore-fixthe

pension of applicant, reckoning the running allowance' at

Rs.1544/-p.m.Arrearsofpensionandfamilypensionw.e.f.

30.11 .lgg3 be also paid to the LRs within a period of 3 months

from the date of receipt of a copy of this order' No costs' 
r
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