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ORDER
Justice V.S.Aggarwal:—

The Tndian GCouncil ot Agricuiturai Research (for
short, the TCAR™Y is A& registerad society under the
societies Registration act. Tt is engaged with the
research of agriculture; animal husbandry, fisheries etc.
Tt has different institutes in other narts of the
country. T+ has framed recruitment rules for different

ata at the TCAR Headquarters. The said recruitment
rules of course are not in exercise of any noweér under
Article 509 of the constitution of Tndia. For the nost
of linder Secretary which 18 Administrative Group AT post
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Respondent.

Government

deputation

reads: -

a

appoint

aqualifyving / eligihility

service or 2 years,
whichever is less and
have successfully
complieted their
probation period, for

nromotion to the next
higher grades, alongwith
their Jjuniors who have
already completed such
qualifying / eligibility
service. Provided
further that the TICAR
shall have the authority
to inter-change officers
in this grade with the
Senior Administrative
Officers of Combined
Administrative Cadre of
TCAR on a limited scale
not exceeding two in
numher at any time.”

No.4 is stated to be an officer of the State
of Uttar Pradesh. He had been appointed on

hv the order of 59 .5,.2002., The said order

The Competent Authority has heen n1pacpd t.o

Shri Rimal Kumar Dubey a PCS Offlrpr ot

1690 Ratch of 8tate Government. of UP presently
working as Addl. Private Secretary in the Office
of the AM as lnder secretary at the TCAR
Headauarters on usital deputation terms and

conditions in the nay scale of Rs. 10000-25-15200
with immediate effect and until Turthpr orders.

The

detailed terms and conditions of the

annoinfmpnf of Shri Rimal Kumar NDubey on dpnufaf1on

hasis

wilil he issued \PDBFHTPWV in consuitation

with h|q cadre controliing authority.

Applicants

(A.C.GHOSH)
UNNFR SFCRFETARY (ADMN) 7

have assaiied the appointment. of respondent

My
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NO.4. out. of the three appiicants; apniicant No.1 is 3
section Officer while applicants = and 3 are Upper
Division Clerks. According to the anplicants, the rules

provide that the nost. of Under secretary is to be fililed

N

up 100% by promot.ion. There 1is hno Scope for any

l

K

anpointmant by direct recruitment. or by deputation and,
therefore, tThe private respondent could not. have been
appointed. They seek auashing of his appointment and to
direct. The reanondents tO effact the promofion to the
vacant post of inder Secretary in accordance with the

recruitment rules.

z. nuring the pendency of the present anplication;
the respondents approved one rime relaxation of *the
recruitment rules ro the post of linder Secretary which is

heing renroduced helow for the sake of Faciiity: -

P

“ The Committee noted that as per the orders of
the Hon ' hle Agricu1ture Minister and President,
TCAR Sh. Rimal kKumar nuhev PGS Officer has already
heen appointed As Under Secretary in TCAR on
deputation hasis for the period from 30.5.20058  TO
14,.10.2006. The Commifttee approved one time
relaxation of the Recruitment Rules for the past of
linder Secretary TO nrovide for deputation as A mode
of recruitment faor the appoiﬁtment of &h. Rimal
Kumar Dubey w.e.f.30.5,2003 TO 14.10,2008 subject

to adherence of related procedural requirements.

The meetingd ended with vote of thanks to the
Chair.”

tven the said relaxation had been ascailed during t.he

s g
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course of submissions.

i The application has been contested. Tt has heen
nointed that the recruitment rules and the instructions
siasued by the T10AR after the approval of the Governing
Rody are administrative in nature. They are not. 1ike the
recruitment. rules framed under Article 309 of the
Constitution which are atatutory in nature. The rules
have bheen framed which inciuded recruitment. rules. n
rhe absence of any mala Fidé; this Tribunal should nou
interfere in the decision of the foverning Body. it has
heen pointed that in the present. case; appointment of
respandent. No.4 as Under gecretary had heen made 1in

-

reiaxation nf the recruitment rules with the approval of

the competent autharity.

v

4. Wwa have heard The parties learned counsel.

5. nuring the course of suhmissions; the learned
counsel for the respondents asserted that the applicants
Aave Nno  Tocus standi to file rhe present appWication,
Admittedly, the applicants >~ and 3 are anly Upper

Nivigion Clerks; hut as is apparent from the recruitment

rules for the post of rhe Under secretary framed, The

=t

- ion

feeder cadre for the promotion to that post is Sec
officer. Applicant No.1 is a Section officer.
Therefore, so far as applicant No.1 is concerned, onily he
nas The iocus astandi TO chailenge any a aintment. which

affects his rights.



6. The respondents’ Tearned counsel eloquently

o

pointed that The anplicant No.1 was junior enough and wAas
not.  in the zone of consideration and, therefore, he has
no locus standi to File the app1icatﬁon,

7. o far as this pariﬁcu?ar contention ie concernad,

N

this must be rejected for the reason that a person in the
feeder cadre only has Tocus standi tO challenge any
illegal appointment which affects hig rights. 1t need

not. bhe an immediate oOF imminent promotion, Keeping in

-
4
D
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2
3
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view this fact, we have not. the least hesi

rejecting this narticuiar argument.

a. As a timb of the same argument.; it was aaserted
that this Tribunal will not entertain s Pubiic Interest

Litigatﬁon in this regard.

g. rReliance Was heing placed on & decision in the
case oOfF puryodhan sahu (Dr} v. Jitendra Kumar Mishra.

(19aR) 7 SOC 273 wherein theé supreme Court held thatT

"

rhere 18 significance of the word "his occurring in

ection G&(4

s

and when read with gaction 2{n) of the

gl
L

<

s

Administrative Tripunals Act. 1985, he must be a person

| &

aggrieved and a Public Tnterest | itigation would not.  be

ermitted.

[

[

we do not nhave The s1ightest doubt in  stating

-t

rhat Public Tnterest pitigation would not he antertained

ny this Tribunal. However, applicant No.1, as aiready



T

nointed ahove  and re-ment.ioned At rne risk of The
repetition has a grievance hecause he is in the feeder

ses ta be ruhtic Interest

"

cadre., T+, therefore; <c#&
i itigation. He is aggrieved hecause permanent nature of
deviation with respact to The rules and giving penefit ToO
the private respondent.. We | rherefore, hold that

applicant No.1 has 1acus atandi to file the application.

i

11, Tn  that event on hehalf of the respondent.s, it

was urged that the respondent TCAR is competent T.O frame
rhe rules and amend The same. Raliance was piaced on A&
decision of the Supreme Court in the case of I.C.A.R V.
satish Kumar and Another, ATR 1998 gc 17872. The Supreme

court held: -

However . retroapective operat.ion of service
rules  could nat.  be given by mere Exeautive
instructions. In the present case hefore us The
reasnondent. ias not governed by any atatutory rules.
Here 4t is the competent body of the anpeliant
which frames rules daying down conditions of
service of its employees. Rules framed by the
saciety are not atatutory rules and they can bhe
amanded by A resolution of the competent pody and
any Jegislation or framing of ruies under Articie
s09 of fhe Oonstitution ig not. reaquired.
srientists  of rhe appellant had been agitating for
grant. of UGE pay scales. when a decision was taken
on the hasis of reports of the various committees
and in consuitation with the Ministry of Finance
and UGC scales of pay weare granted from January 1,
1986 the challenge to such decision could not be
antaertained.”

Keeping in view the ratio deci dendi of the decision of

the Supreme Court, there is not the least hesitation that
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the rules can he amended by 2 resolution by the competent

authority. Rut. The resolution s0 passed can atlways be
challenged by appropriate persons who are affected. Tt
cannot  be rermad that the concerned authority nas

unfettered nower t.n defeat the law of the land hy any

resolution.

"y
N3

we have already pointed ahove that during the
pendency of the npresent. application, one rime relaxation
in the recruitment rules was given which has been
reproduced ahove. App?icants’ learned counsel challaenges
the same. on behalf of rhe respondents ta the said

challenge, i+ was pointed rhat if there 1is no mala fTide

ar arhitrariness alleged, the amendment. cannot. he
challenged. He further contended that this Tribunal

cannot  sit. as a court of apneal because it is for the
authority concerned o effect the changes and to ses what
is good for the institution and lastly in the original
application that was filed, one rime relaxation granted
nad not bheen challanged. He relied upon a decision of
the Supreme Court in the case of Maj.Genl. IPS Dewan V.
Union of Tndia and Others, 19095 (29) ATC 576 and another
decision of the Apex Court in the case of A1l India State

pank Officers Federation V. Union of India and Others,

(1937) § SCC 151,

13. we do not dispute, as already pointed above, the
right. of the concerned authority tO make the necessary

amendments in the recruitment rules. The decision of the

[sﬂ/ﬁ



aupreme in the case af A11 Tndia gtate Bank nfficers
Federaf.ion {supra) WAS confined toO the peculiar facts.
The Supreme court. had neld that there ia nothing wrongd iF
the hank devised & policy defining the eligibility norms

on a realistic nasis. The changes made cannof. be termed

to be arbifrary. T+ is for tThe hank authorities TO
decide as O what is good for the institution. That

indeed would be the legal position Aas haeld by the Suprems

Court.,

14. Rut. as would he noticed hereinafter, if A
decision had hean taken in an arbitrary manner ignoring
the settied nrincinles and is bhased on extraneaus facts,

the ratio deci dendi of the said decision will not apply.

15. cimilariv *the case of Maj.General P8  Dewan
{supra) is distinguishable. That pertained to a
controversy where the nerson wWas not. selected. The

mambers of the selection committee had Tiled an affidavit
explaining the circumstances. There was no allegation of
arbitrary conduct of the selection noard. The Supreme
court held that it was not a case for interference. Fven
the said nrinciple has no application t.o the facts of the

prasent case nefaore us

18, aof  course, the last submission in rhis regard

noted above provides foad For thought. We are coNscious
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:f a Tact happens during the pendency of

the appiication, in that event, 1in accordance with the



settied nrincipies; the ariginal anplication should have
neen amended claiming, f necessary aquashing af the one
time ralaxation that had bheen granted. Howaver , -when the
fact took place during the pendency of the application
and the parties were given fFull oppnrtunity oo address

arguments; +he respondents have filed written submissions
and facts were not disputed. Nothing is prought to 0our
notice to show that any nrejudice is caused. Therafore,

we consider the relevant factors pertaining tha validity

of the same.

17. We have already reproduced above the recruitmant
rules for the post of Under Secretary. 1t only provided
one method of filling up the post i ae. by promotion from

the post of section Qfficer. The private raspondent is

not. a Section nfficer and, therefore, hisg initial
appointment was totally against the racriuitment rutes.
18, As regards the retlaxation granted o raspondent.

No.4 during the pendency of the appliction which we have
renroduced above, it clearly notes that tha promotion
srder was passed not hy them but as per the orders that

were passed and conveved to them ny other authority.

19. Rule of 1aw clearly provides that when power had

heen given o amend the rules; the said authority has to

-

he left absolutely free to deal with the matter to 1ts

iudgement.. That autharity can amend the rules keeping in

view the interests of the TCAR. It 18 of essence and



fair administrative 1aw that decisions are taken fTree
from extraneous guidance and caonsiderations. Tf this is
discretionary and is controlled or Ffattered hy any other
authority, it may nhot bhe A valid and good exercise of

discretion.

20. Thn the Dpresent case, as 18 apnarent. from the
sequence of events and the facts mentioned, it is obvious
that the discretion has heen S0 exercised not
independentiy as ia apparent from the nature of the order
that had heen nassed and renroduced above in paragranph 7
ahove. At this stage; it cannot, therefore, stand

nIREE B AT !

sorutiny.

21. Far these reasons, we atlow the present.
application and auash the appointment. of nrivate

respondent. and also the one time relaxation that had heen
granted. As a result thereto, further promotion shall
only he made, in accordance with the existing recruyitment.
rules. Ry way of abundant caution, we make it clear that
nothing said herein would restrict the power of the
authorﬁtyb to wvalidly amend the nprovisions of t.he

recruitment. rules. No costs.

A

uy s

(R.K.UPADHYAYA) ( V.S. AGGARWAL)
MEMBER (A) CHATRMAN

/ans/



