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IJENTRAL ADMINISTRATIVE TRIBUNAL
PRIN(:.TFAL BEN{;-H

o.A NO.l690 0F 2003
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NewDelhi, this the l! aty of September, 20M
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HON'BLE SIIRr VJ(. MA.IOTRA VICE CHAIRMAN (A)
HON'BLE SERr SHANKER RA"IU, MEITIBER (J)

Purm Shgh Khatkr,
R/o B-lt, Srai PipalthalaExtn.,
Adresh Nagar, Delhi-3 3.

.Applicart
(By Advocate: Shri Yogesh Sharma)

velfll8

Union of India throrrgh the Secretry,
Ministry of lfumm Resources & Development,
Govt. of Indiq New Delhi.

Under Secretry to the Govt. oflndiq
Ministry of Humm Resource Development
Erhrcation, B-\[Iing, Chound Floor, Shastri Bheurm,
New Delhi.

3. The Secretry (E&rcation),
Govt. ofNCT of Dolhi,
Old Sectt., Delhi.

....Respoudents

@y Advocdes : Shri Mohil Madan for Mrs.Aynish Ahlarild for respondent No.3
Shri RP. Aggrqral with Shri Ravinder Shrmafor respondents
No.t md 2)

ORDER, .

SHRI $HAITIKERRA.trU. MEMBE,R (D:-

Applicmt has impugned rcspondents' order dded 30.12.2002 md has

sought the benefit of higher scale of pey of Rs.6500-10500 w.e.f.1.1.1996 till

30.12.2002 with rrers md consequential benefits including retriel dues.

2. Applicmt, r,rtro was promoted otr 28.11.1989 as Assistmt Socid

Edrcation Offrcer (hereinafter referred to as "ASEO"), hag eought for quashing of

order dated 28.10.1997 md grant of revised pay scale of Rs.650Q'10500 w.e.f.

l. l. 1996 in OA No.2598/2001.

3. This Court by ur order dated 10.5.2002 in OA 2598/2001 hes msde the

following observations : -

"5. From Annexures A-1 md A-2 it is esteblished that
ASEO md Assistmt District Inspector had been drau,ing the same
scale aE PGTs w.e.f, 21.12.1967. They harre continued to draw
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identical pay scalds\ill the recommendations of Fifth C?C wpre

offereo *.r.r. $97. Annexure A-3 dded 11.12.199? clerly
,ri*riru$ that posts of ASEOg md PGT' re equivalent md
interchmgeable ind have been drawing the s_me_scales of pry

&ring the-Third andFourth c?cs till 31.12.19995. However, vide_

aoorlrru A-9 dated 2E.10.199?, ffi & result of Government of
India notificetion dated 30.9.1997 ryplicmt $ms grmted the pay

scale of R8.5500-9000 as ASEO uftich is inferior to the scale of
pGT qfrich ums placed in the pay scde of Rs.6500-10500 as per

Annexure A-10. Leuned counsel of respondents stated thd

ryplicmt,s post has not been equatedwith the teaching posts vide

,rro dated 5.6.f99E issued by Director (tff), Govemment of
Indig Ministry of llgmm ResourcesDevelop'ment (oqp{gent of
E&rcation). We find that ufrereas ryplicmt's post of ASEO had

been equied md placed in the scales of PGT from time to time

aince lb6? aE per Annexure A-2, ufuich wwe Presidential orde'rs,

respondeats tre now relyiog on older deted 5.6.1998 issued I a

Director in de.uying the equation of A,sEo with the post ofPoTon
the basis of certain ingtnrctions of Ministry of Finmce. Leuaed
counsol of applicurts relied on Vijty Sitrgh Rao v- Stde of
Hryma &, itr., 1985 (l) SLR 455 (Putrjab & Hryma Higb

court) holding thd inshuctions issuedby finmce depatment have

no leial m[UinOing force. Thsae re only admhistrdivo in
nature. h our view, Annexure A'2 dated 29-6.1972 vuere

Presidertial orders wtrer€B the post of ASEO was equated with
the post of PGT md accordod the sme scde of pay right from

l96i to 1995. Presidential orders will ceftainly harre precedence

over the orders issued by a Director of the Deputmeot of
Edrcation without obtaining Preeidential ordere for supersossion

of the earlie,r orderg md denying equdion of ths post of ASEO

with POT.

6. From the above discussion, it is established thd the

post of ASEO has been equated with md enjoyiug the same soale

Lf pry eE thet of PCIT gince 1967.- Tte postr tre elso

inteic[mgeable md act as feeder categories under the resnritment

rules for promotion to the post of Vice Principal-

7. Having regrd to the reasotrE recorded md
diecueeion mede above, u,E quefr md set aside the order dded
28.10.199? (Annexure A-9) qua the post of ASEO md direct
respondentr io re-coosider the slaims of ryplicmt for equation of
his post md pcy scele with that of PGT w.e-f- l-l-f996- In the

event ofm adverse decision to rcvise the scele ofpty ofthepout
of ASEO has had eqtrdion md putly of ecale with the post of
PGT since 196? as per the decision of the Presidetrt. Respondents

re directed to complete the above exercise withh a pe'riod of
three months from the dde of communicdion of these orderg."

4. Contempt Petition No.36l/2002 filed by the ryplicmt rmas dismisaed on

24.2.2003 md taking cognizurce of the fact that Minister of HRD, reprosentdive

of President has passed m order, liberty r.tts giver to the ryplicmt to ryproach in

appropride original proceedings.

5. Lerned counsel for the applicant states that finding of the Tribund in

earlier csse (supra) that the post of ASEO md PGT re interchmgeeble md

eqgated the rospondents are estopped from taking a different gtand thd teaching
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has not trt*n sput of A,5EO ss ruoh the trvo pouts re not comprable.It is also

stated th* vide letter dated 2.12.1970, the respondents through the concerned

arthority in Delhi Administrdion has equded the post of ,4,SEO with PGT. It is

deo ststed that the sme hes been implemented till the recommendetions of the

Fourth Central Pay Comm ission (CPC). The ryplicmt being ASEO had continued

to heve pdty with PGT.

6. Shri Yogesh Shrma" lerned counsel for the applicmt contends thd

Presidentid order now passod on 30.12.2002 has only prospectivo effsc't md the

ryplicmt's post ufiich wes interchmgeeble, h the absence of my

recommeodation of Fifth CTC, has to be treded at pr in the matter of pay scale

md grmt of replacement scale vide letter deted 28.11.1997 is violetive of

principles of equdity enshrinedunderArticle 14 oftho Congtitution oflndia

7. In the eforeseid conspectus, it is stdedthst w.e.f. 1.1.1995 till 30.12.2002,

i.e., the dete u,heo the ryplicmt retire4 thereof he is eotitled to the revised pay

scde d pr with PGT md computdion of pension on the basis.

8. On the other hmd, respondents counsel Shri RP.Agganml, lerued

counsel for the respondents no.l md 2 as u,Ell as Shri Mohil Madm, lerned

proxy counsel for Mrs. Armish Ahleuimt, lerued counsel for the respondent No.3

have vehemently opposed the contention raised by the ryplicmt. According to

them, the directions iezued by the Tribunal umre only for considerdion of the

matter md it has been specifically obseffed that h cese of edvcrse order passed

not to revise the scale of pay of ASEO, Presidential order has to be sought, in the

light of the fact that presidential order cm be superceded by mother presidential

order. In the aforesaid backdrop, it is stded thd once the presidentid order hag

been passe4 it has m implied effect in retrospect end the preseat OA iebrredby

the principle of res judicata

9. Shri RP. Agguwal firther gtdes thd in the light of the decision of the

Apex Court in the case of Union of IndiaVg. P.V. Hrihuu, 1997 SCC (LAS)

838, it is not opon for the Tribunal to sit as an appollde arthority over the

rtcommeodation of the expert body like Pay Commission. In the absence of myt
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credible material as to interchurgeability of ASEO and PGT, the claim of the

ryplicmt has rightly been rejected

10. We have canefully considered the rival contentions of the prties md

perused the materiel errailable on record

ll. It is trite larr that in the matter of pay scale only expert bodies re

competett to meke rrecommendations and the Clovernmeot to approve it. Eq,rrl

pay for equal worlr md prity io pcy scele cm be e subject matter of interference

in ajudicial review if the hostile discrimindion under Articles 14 md 16 of the

Constitution oflndieis mede out.

12. It ig also not disputed thd till Fourth C?C, applicmt rnas treded in the

matter of pey scele at pr with PCil. It is also not in dispute thst till 30.12.2002

uihen the prosidontial order cnme as regands rocommenddion of pay scale of

equivalent post, the post of ASEO has beco equated with PCT. Io Fifth C?C,

there r,wre tro recommendations of highc'r pay scale to the.ASEO es thig category

rryas not considered However, PGTs have been given e recommenddion to be

placed in the pay scale of Rs.6500-10500 as per the qualificdion, dischqge of

&rties md othermodalitiee attached to the post.

13. In the erlier OA, the Tribunal wes of the viewthat since 1967 in the light

of the presidential order, the prity has beon draurn betwpen the post ofASEO md

PGT insofr as pay scalos re concerned In the present ca8e, my executive

instructiou(s) or orde(s), i.e., impugned order 28.10.1997 ootenrby the epplicmt

was placed in the pay scale of Rs.5500-9000 as a replacement scale, the

presidentid ordm(s) will have precedence over the order issued by thr executive.

Howevor, a finding has also been rrived at thd the post is interchmgoablo md

the post of ASEO is e feeder cadre post for promotion to thc post of Vice

Principal. In this view of the mdter, the order placing the rypliemt in the lower

pay scale was set aside with a diroction to the respondents to re-consider the claim

md in the light of ury edverse decision regrding revision of pry scale,

presidential order should hsrre besn obtained

14. In our considered view, the present litigation, uihich is fouded on the

cause of action, i.a., presidential order of 30.12.2002, cmnot be ousted on the
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principle ofres judicata The condition precedent for its ryplicability is dtainment

of finality of the issue betu,Een the parties. As itr Contempt Petition, referr€d to

above, liberty has been given to the ryplicant to raise his grievmce md tho fact

that the issue reised is ryplicebility of presidentiel order in retrospec{ is res

integra The objection ie ovemrled

15. The presidential order unless specifies cmnot be ertended in retrospect.

The presidentiel order is something ufiich has ehigherfooting than m executive

instruction. The executive ingtructiong cmnot be ryplied retrospectively.

Accordingly, the erlier decision of the prcsident, ufrich ums h vogue till

29.12.2002 has been overridden by the imprrgned order datod 30.t2.2002.

The claim of the applicmt is for grmt of higher scele of Rs.6500-10500 on

comparison with the post ofPGT, as regrds interchmgeability is conceroed, the

sme has been laid et rest by th. earlier decision, my contrry observetion would

mtouat to sitting over es m rypellate arthori$ over the findiug ofthe coordinate

Bench. Moreovon, qm find thd respondente' onm order dded 2.12.1970 has

cledy placed the ASEOs equivalent to PCITs as regrds trmsfersbility is

concerned

16. As regrds recommeodations of Fiflh C?C re concerned, we find that

higher gcde has boen grmted under pra 55.29 to the PGTs. The cadre of ASEO

iteslf is a dying cadre md ths sme has been abolished with the retirement of the

ryplicant, no qpecific rtcommendetion has been made with regrd to thie ca&r.

However, the fact thd ths ryplicmt wzs being heded d pr in tho matter of pay

scde upto Fourth C?C md there hes been orders to its interchmgeability with

PGT. The presidential order would not be in elfoct retrospectivoly. Accordingly,

$ie ffie of the concenred viewthet in the mdter of pay scde though expert bodies

tre recommmdry body but yet discriminstion ufiich offends Articlcg 14 md 16

of the Constifution of India cnnnot be ovorlooked Once the 4plicmt has beetr

treated et psr without my recommendations of Third md Fourth C?Cs regrding

interchmgeability md equated with PGT. He is also entitled to the pay scale till

issue of presidential order on 30.12.2002. trVe do not fiad either my intelligible
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differeotia or reasoneble nexus in the action of the respondents with the object

sought to be achieved in depriving of the ryplicmt of higher gcale of PCIT.

17. In ths result, for the doresaid roasons, ure prtly allowthis OA md direct

the respondents to recongider the clnim of the ryplicmt forgrmt ofpey gcele of

R8.6500-10500 from 1.1.1996 till 30.12.2002, the ryplicmt shall be etrtitled as a

cotrsequetrce Erpar of pery md also revision of retriel &ree. The proccss should

be completed within eperiod of three moaths from the dete ofrcceipt of acopy of

this ordor. ThEre shdl be no order as to costs.
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vrcE CEAIRMATY (A)\--
(SEANKER RA.rU)
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