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Vimal Kumar,
Reo 301 -61, 3hastri Magar
Ghaziabad. ~Applicant
(By aAdvocats Zhri DOR. Gupta)
~Vearsus -
1. Uniorn of India through the
Secretary of [Hlevenue,
Ministry of Finance, New Delhi.
FL The Chaliman of Central Boar d
of Excise and CusLtoms, North Blochk,
Maw Delhi. ,
Z. The vhief Commissioner of Customs,
& Central Excise Commissionarabs,
Meerut Mangal Pandey Nagar,
Garh Road, Meerut (UP]).
4. The Commissionor of
Customs & Central Exclise
Commiesioner ate ., tMeerut-1,
Meerut (UMD, ~Rasponden ts

By Aadvocate Shri R.M. Singhl

WoR . DE R

Gl icant Impugns  respondenis’ or der dated
ZEH.2003 as  well as 5.6.2003, placing him  under deened
suspansion  from  the date of dismissal and restrilcting tha
pariod to subsistence allowancs. Quashing of the afoiesaid
has  been sought with breatment of period from 1.5.2000 till
reinstatement as  spenlt on duty with all conseguentisl

benefits.
Az Lthe outset, loarnad counsel {or applicant
Sh. O.R. Gupta has not pressed his reliefl pertaining to

grant of scale under ACP Scheme.

T, oapplicant who was working «s Superintendsnt of
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Dentral Excvise was dismisced From zervice af ber dizpensing

(2] l

with the enquiry under Article 11 (2) (b of the

Constitution of India.

3, Applicant  challenged the impugned  or ded in
0Aa-2457/2001, where with the following directions DA was

al lowod:

"foocordingly Lhe 0a s allowed. lhe ordel's passed
by  the appellate authority asz well as passed by
the disciplinary authority are qguashed and  set

aside. Respondants are dirscted to reinstate Ll
applicant  in service forthwith. However, the
department may conduct the enguiry agains Lhe

spplicant in accordance with the CCS (CC)  Rules,

law on  the subject as well as per instructions.

Mo costs.”

5. In pursuance ot the above, applicant preferi ed
CR-542/2002 which was disposed of on 31.1.200%2, directing
the respondents Lo comply with the directions within a

period of four weeks.

. 1 compliance thereof the order of dismizsal
was set  aside. & further enguiry has been ordered and
applicant  was placed under deemed suspension under Rule 10
(4) of the CC3 (CCA)Y Rules, 17%65. By g =ubsegusnt order
dated 5.6.2003 the suspension period was operaled under 'R

53.

Learned  counsel for applicant contends  that
the decision of the authorities to place applicant under
deemned  suszpension from  retrospoctive effect i.e. from
1.3.200% iz not in accordance with Rule 10(4). Accourding to
Sh. Gupta, Lhe aforesald provision cannot be invoked when

no  enguiry has beern held while imposing penalty. He places
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reliance on a decision of the Apex Court in Mahender _ _Singh
VoeoooWnion  of  India. 1991 Supp (2) sSCC 127, The lzarned

counsel also alleges discrimination in zo far as applicant’™=s
deemed. suspension s concerned and in this backdrop it is
stated that 0 an order passad by the Aallahabad Bench of

this Court in 0A-1224/2001 in Mritunjay Iripathi v. __ Unicr

-

of __India & rs.. decided on 31.3.2003, the orders passed

0

under Aarticle 311 (2)(b) of the Constitution were set aside
with qrant of consequential benefits., including aircars  of
salary with liberty Lo ploceed under CC3 (CCA) Rules, 196%.
s applicant contends that he is similarly ciicumstance he
should have been meted out the same treatiment i the
bsckdrop that the aforwcsaid order has been implemented by

the respondants.

3 Learned counsel for applicant Sh. Gupta hes
relied wupon a decision of the Apex Court in Union_of Indis
Voo JMadhusudan  Prasad, 2004 (1) 3CC 43 to contend that  on
reinstatemant by the Court on accouni of contravention of

principles  of natural justice one iz entitled Lo Lack waqes

under FR 54,

. n the  other harc, respondents”  counsesl
vehemently oppoused the contentiorns. He coﬁtends that as per
Rule 1o (4) as the earlier punizhment was by way of ponalty
on a further enquiry applicant has been rightly placed undei
deemed suspensiob. The further snquiry is an enguiry to be
instituted on generation of new circumstances on setting

sside of the Jdismissal order.
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L. The loarned counsel contends that Liberty was
accorded by the Tribunal in its order dated 3I.8.2007 tao

proceed agalnst applicant in accordance with ©CCS  (Cca)

11 Distinguishing the case in Mahender Singh’s
case (supra) it is stated that therein the order was not by
way  of penalty and a discharge simpliciter unde; Rule 5 (1)
of  the CCS (T3) Rules and accordingly Rule 10 (4) was not

applicable .

1@, We have carefully considered tha 1 lval
contentions of the parties and perused  the material on
record. Rule LG (4) of the CCS  (CCA) Rulez, L19e% ig

reproduced as under:

"Where a penalty of dismissal, 1emoval or
compulsory relbirement from service imposed upon a
Gavernment  servant iz set aside of declared  or
rendered wvoid in consequence of or by a deciaian
wf a Court of Law and tLhe Disciplinary Author Lty
on - a consideration of the circumstances of  the
case., decides  to hold a further lnquiry against
him  on  the allegations on which Lhe  penally  of
Jismissal, removal  or compulsory tetirement Was
originally imposed, the Government zervant shall
be  deemed to have boen placed under suspension By
the Appointing Author ity from the date of the
original order of dismiszzal, removal or COmPpH Lsory
retirement and shall continue to remain  undsr
Ssuspension untlil fui ther or der s:

FProvided that no such further inguiry shall be
wrdered  unless it iz intended to mest a situation
where  the Court |as passed an ordeir  purely
technical grounds without going Into the mer its of
the case."

L&, The fApex Tourt in Mahender Singh's case

{supra) while interpreting Rule 10(4) ibid observed a=s

under: -
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"Thetre are threoe requirements for the application

of Rule 10(4); (i1 the gygovernment servant is
dismissed, removed or compulsorily retired as a
measure of penalty; (iid the penalty o f

dismissal, 1 emoval or compulsory retirement is sotb
aside o1 declared our rendered void by a decision
af a0 court of law; (iii) the disciplinary
authority decided to hold a further Inquiry
against.  the government servant on the allegations

ot which  the original order of penalty was
imposed. If Eheoe three requiloments a3
satisfied then the government shall be deemed to
FYés v e besn  placed under suspanaion (3% the
appointing authority from the date of original
L cer of  jpenalty of dismissal, removal or
compulsory  tetirement and he =hall continue ta

remain under suspension until further orders.

la, Further while dealing with the lssue of

further anquiry the following obzervations have been made:

" The order of the Tribunal and the managoment
G, to  the retrospgective suspensioir of t.he
appellant cannot be sustained under Rule 1004) of
Lthe Rules. It may be relevant to remember Lhat

the original order of termination was not passed
againsl  the appellant as a meauvure of punishment .
1t wazs a simpliciter termination” of the
appellants ' service under Rule 5 (1) of the ©CCS
(Temporary 3ervice] Rules, 1945. The Tribunal has
sat  aside the order on the ground Lhat it amounis
to  punishment and the order of punishment could
net  have  Leen  made without holding an anguiry
against the appellant. But that is not the same
thing to state thal the manadement made an  ordes
terminating the services of the appellant by  way
af penaltby. The management traalted the said order
as & simplicter discharge. Rule 10(4) therefore
has no application to the case of the appellant.

&. Secondly, it would be misnomer to call it a
furthe inguiry as contemnplated under Rule 1004).
There was no guestion of the management deciding
tao hold a further inguiry since bthele was  no
2arlier inquiry agalnst the appellant.

D The power Lo place delinquont of ficeor Uhider
suspension  from  the date of original order  of
i . removal or compulsory retirement  from
wolld be available provided if Lhe
ariginal order of dismissal., removal or compulsory
retirement From service was mads by way of penalty
and  thab  order has been set aside by a court of
Taw. Since there was no inguiry leading to  the
removal  of the appellant in Lthe fiist iInstance,
the decision to hold fresh Inguiry does not
attract Rule 10(4). The retrospective suspension
of the  appellant iz therefore unjustified and
without auttiority of law.”
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L%, If one has regard to the above it i no more
Fes  integrs that sine quo non for application of Rule 10(4)
is  fulfilment of all the three conditions which inter alia
includes a Jdismissal as a measure of penalty, it iz being
declared woid by the court of law and decision of  the
disciplinary authoi ity to hold a further enguiry. It i=
only  satisfaction  of thess Lthree requirements when Rule

10(4) ibid can be invoked.

Lé . Ty the instant caze, applicant who was
dismissed wunder Article 311(2)(b) the decision ha- ke

rendered  nullity not only for wiolation of prinuiples  of

rnatural Jjustice but alsc arbitrarily invoking alrticle
SZ1L1(2)(b) when the onquiry Was  pormissiblo. In  this
backdr op the dismizsal was sel aside. Howeve the
department has e left  with the liberty to D rOGead

applicant in accordance with rules.

L7 Having  regard to the aforesaid decision of
the dApex Court admiltedly applicant was awarded penal ty
under  Rule L1 of the CCS (CCA) Rules which has  been st
aside by the Court. The only aquestion for our determination
i whether in  a glven case when the esarlier order ot
dismis=zal Iz not followed after an enquiry held under CCZ
(CCAY Rules can it be said that fur ther 2Nauiry can be haeld
to invoke deemned suspension under Rule JO(4) ibidJdr

L

18. A a slne quo non of Rule Lo(M)a  Turther
enquiry iz to be ordered by the disciplinary authority as
while invoking aArticle 311 (2)(b) against. the applicant
regular enquiry procedure haz been dispensed with. Tt has

o Le  oconcluded  that no onquiry had been held. In  that
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the cnquiry now ordered cannot be termed as a furbher

and applicant cannot be treated as deemed suspendecd

Trom the date of dismissal but the suspension would operale

prospectively., 1.2, from the date of reinstatement.
L. Necordingly the intervening poriod Trom the
date of dismissal te the date of reinstatement would have tao

decision

o€ operative and decided as per FR 54 in the light of the

"of the fApex Courlt in Madhusudan Prasad’s case

(supral) where the following observations have been made:

"5 It iz Lrue Lhat when a8 reinstatement i<
at dered in appeal o review the authoribies  can
pass specific order regarding the pay and

allowances to be paid to Lhe governmenl serwvank
for the period of his absence from duty preaeceding
the dizmiszssal, emoval or compeulsory  retirement,
as the case may be. This is an enabling provision
and  the authoritiesc coan consider the 1elevant
facts as to whether the employvee should be denies
the salary  for bhe  period he was  kept  under
suspension  preceding the removal, dismissal ar
compulsory retiremant. The Counse | for the
appellant has placed reliance on the decision of
tie Constitution Bench of this Court in Managing
Director ECIL wvs. B.rarunakar 1993 SCC (L&) 11849
where thiz  Court held that tho question whether
the employee would be entitled to the back Wages
and  other benefits from the date of his dismissal
to the date of reinstatement, if wultimately
aiderad,  should invariably be lefi to be decided
by  the authorities concerned according to  law,
atter the wculmination of the  proceeding  and
depending  on the final oulcome. If the enployee
suncesds in the fresh enquiry and is directed to
be re-instated, the authority should be at liberty
te decide according to law how it will treat the
period from the date of dizmizsal till the
reinstatemont  and ko what benefits, if any.,  aiid
the extent of the benefits, he will be entitled.
The reinstatement made as a re2sult of Lhe ettt ing
aside of the enquiry for failure to Furnish  the
report should be treated as o reinstatement for
the  purpose of holding the fresh enquiry from the
stage wf Turnishing the repor L and no more, where
such fresh inguiry is held.

& The above cases was concerning an emp loyes, who
was  Found guilty in an inguiry but the report was
not furnished Lo the emplovee and the show  cau.e
notice was not served on him. In view of the
facks and circumstances of the case, the court
directed that appropriate order should be Prassgd
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regarding  the back wages. In the instant case,
the Appellate puthority directed reinstatement of
the | ezpondent and held that he was ot eontitled
to  get back wages for the period he was out  of
Sef vice ., Lt may be notices that the respondent
waz  removed from service without any inguiry and
he was not even gliven a show cause notice prior to
hiz  dismissal from service. There was Tault  an
i part  of  the smployver in nob  Following the
principles of natural jusilice. These relevant
facks were considered and the learned Single Judge
and also the Division Bench ordersd the payment «f

back  wagos . We do not think thic Is a tit  case
where fundamental rule 54 could have been Lrnvoked
bw the authorities. We find no merit in the

appeal . The appeal 1s accordingly dismissed.”

2. In the Llight of tho above, decision Lo deem
applicant under suspension from the date of dismissal cannal
be  sustained In loaw. The caze of applicant does nob come
within the anbkit of Rule 10 (4) ibid. aAccordingly the order

passed cannot be sustained In law.

21 Respondents’ plea tLhalt decision of Mahender
Zingh's  wase (supra) would not apply in the instant case
cannot be countenanced. The ratio decidendi is
non-fulfilment of  required conditions under Rule 10 (4).
There would be an occasion for further enqguiry if thero had
Deen  an anguiry held =arlier, The aforesaid refers  to
situation where the dismissal or removal has been as a
conseduencs of disviplinary proceedings but like bteyvmination
which has been set aside in Mahender Singh’s case {supra) as
g  punitive order deeming a penalty impouced upon  applicant:
without following Jdue process of law on the same analogy sn
wrrder  passed under aArticle 311 (2)(b) i3 nolt preceded Ly a
departmsntal enquiry the procedure is dispensed with. The
tatio  in Mahender 3ingh (supra) mutatis mutandis applies to
an order paszed under article 311 (2)ib) of the Constitution

g owell.
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29 In the result, for the foregoing reasons,
is partly allowed. Impugned orders are zet aside
% desming applicant under suspension w.e.f.
shall be entibled tu treatinent of  the
consequontbial benafits of pay and allowances
Respondents =hall pass an order to this effect
paeriod  of two months from the date of eceipt of
this order. No costs.
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