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CENTRAL ADMINISTRATI\/E TRIBUNAL 
PRINCIPAL BENCH 

OA No 1659/2003 

New Delhi th sth 	 of December 2003 

HoIThb1e Shri Justice VS.Aggarwa1, Chairan 
Honble Shri S K.Naik. Member (A) 

C L 	A in be h 
s/o Late Shri Sukh Rem. 
Presently posted as Joint CorIiiuissiorer 
Income fax. Aiwar Ranae-1, 
P.O. &Distt. A1.war., Ra lasthen  

Res:i dent of 99 Schemll e No. 8 
Gandhi Naaa.r P.O. & Distt. Aiwar, 
RaHasthan 	 Anol cant 

(By Advocate: Sh. M. N. Krlshnamnani Sr. Advocate with 
Sh. R. K, Gupta. Sh, Sournya:ht. arid Sh 
B. Bar uah 

V e r S U S 

Union of India thi- ouah 
Secretary, 
M nsiti- v of Finance. 
Leoar tmeri t of Reven ue 
North Block, 
New w Dc 1 h 1 	1 10 0 U 1 

2 	 Central Board of Dr:i cci Taxes thr ot..tah 
1.. ts. Chairman, 
North Block 
New 	Dc 1. h 1. 	11 0 0 0 1 

3, 	The Director General of Income Tax (Viol lance) 
Dayel Siriah Library Buildina, 
D n Dayel Lipadhyav Marg, 
New Del hi 	 Respon dents 

(By Advocate Shri V.P. Uppa.1. 

ORDER (ORAL) 

Justice V.S. Aggarwal, Chairman - 

Applicant (C. L Ambesh ) is a Joint Commissioner 

in the I ncome Tax Dena r tmant 	By vi r Lue of the present 

aoni.ication 	he seeks to assail the or der passed on 

28 0S 2003 imnosi rip a penal tv on the applicant of 

withholdino of three increments for a period of three 

veers with cumul. a U ye effect.. The various rounds that 



ce~ 
- ave been takeri - hail be dealt with hereinafter to 

as-sai. 1. tihe sa J. d or der 

2 	 Some of the relevant pacts a r e that the 

ann] i cant. had been served with the fol lowina statement 

of a r t id 1 es o f c h a r- cc 

(a ) That the said Shri C. L Ambesh 	while 
f'1oLorrnrJ 	as 	A. P. I. T. 	(Invest'iaaton 
Jaicur durina the year 1 989 was 1 ncharqe of 
the search carried out in the case of Shri 
Benkev Behari I.a1 Aaerwel Bheratnur on 14 
Sentember , 	 989 which was conc 1 u':3ed on 21.1 th 

V 	 Senternber 	1989. 	Purina the cc.turse of the 
sear ch. 	cer ta 1 ri docuinen ts ii umber Inc I to 73. 
as ncr Annexure Al of Panchna.ma  dated 20th 
Seotember 	1 989, 	were 	seized 	by 	the 
authoi I zed Officers. and were handed over to 
Shri. C, L 	Ambesh on the same date 	Shri 
C. L 	Ambesh has los t. these docu.men t s. 

However, in order to shift the responsi bill ty 
for 	the loss of these documeri ts, Sh r I Ambesh 
obtained a. note that 13. 1 2, 1939 from Shri 
M. 	.Sharrna, 	I.T . O. , 	who was one of 	the 
authorized officer :s at the residence of Sh ri 
Bankev Blhari La] Aagarwai by tnislea.di no him 
and exercising undue oressure to the effect 
that. these documents had. i n fact, not b e e n 
seized by the authorized officers dur Inc the 
coo i- s.c of the aforesa I d sea rcIi 

(b ) Moreover, Shri 	Ambesh torwarded the 
aporal sa. 1 r cool- t on the sear ch in the above 
case without the anproval of the D D. I. T. 
(1 nvestiaation). 

(c:) 	It has also coApplicarit to liaht that 
Sh r 1 Ambesh had unautho ii sedi ',' kept cer tal ri 

books 	of 	acc;oun ts 	belon 01 no 	to 	the 

SaAD 't'.)l 1 cart t. 	asses see 	Ii 	the 	a 1 n ii a h 
constructively in his CLlStOdy 	The detailed 
facts in t.his recar d have been 	given in 

Annex ureII of this memorandum 

2. 	T 11 US, 	Shi 1 	Arnbesh committed serious 
lapses 	w i t h inalafide 	intentions in the 
d....:scharae of his officiai duties whch he was 
expected to perform 	w i t h responsibil ity 
diliaence 

 
and carefulness. 

3 	Stir i Ambesh has, thus displayed lack of 
in tegr 1 t.y * d e v o t i o n 	to duty 	a n d exhibited 
conduct: unbecomin 	of a Government Servant 
arid 	thereby violated Rules 3(1 ) (1) 	3(1 1(11) 
and 	3(1) ( ii.i ) of the 005 (Conduct I 	Rules 
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3. 	The aoolicant had derìied the char 01  es and 

therefore 

 

an en gui i V had been 1 risti Lut.ed 	The En au .1 r y 

tiffi cer 	videh 	reoort dated 31 	2.1 997 had ooined 

that the charges were not or ove':L 	After the mat. t.er  had 

beer 	referred to the Central Viailance Coinmis3.iori 	the 

di sci p1 i nary 	author i tv had r eccir d e d 	a 	note 	of 

diseareement and thereupon while considering the cases 

differed fr orn the report of Enguir V Officer 	It is in 

this; backdrop that it was c;oncl.uded that the char rica 

eaai nat the applicant had been proved which resulted in 

the 	imnosi tion of the penalty to which we have alreadY 

referred to above 

4. 	The ariplication 	has been i con teted 

Accor di na to the respondents, the appli cant. was in the 

Search Party. There was enough circumatan tial evidence 

to 	show that he was mcvi ug about from one premises to 

another. 	It is denied that the applicant could not be 

held responisihi e for the mi aconduct racier ding whicn the 

charges had been drawn 	The averments made by the 

applicant on the contrary had beeii deriied 

Needless to s.tate that on an ear 11cr occC1OO, 

the 	applicant had filed 0. A 	No 	101 0/2002 which was 

decided on 	I8.092D02. Certain pleas raised by the 

app1icnt in the earlier OA 	were considered and this 

Tribunal dismissed the petition holding that at the 

inter 1 ocular v 	stage, 	it will, 	riot be nr oper 	to 

interfere and the same had been disnrr;.se'i. 



0 
6 At 	the outset learned counsel for 	the 

ap!. Ic.ant assailed 	the o r d e r in 	ouest ion con tending 

that the tncident 	ertained to 	the 	year 	1989. There 

has beer I irior diriate 	delay 	J ri I ri I t.Iati on 	end c:onduct of 

the disciolie y 	urodios n r 	cee 	n end. 	therefore the 	same  

are I I able to be quashed. 

7, 	We do riot dispute the proposition that if 

there isiriordriate delay in conduct. of the 

disciplinary proceedings or in conclusion of the eme. 

whether at the iri tial stage or subsequently a person 

concerned c a n always assail the same on that around.. 

The 	ri. der howsoever would be that prejudice must be 

caused to delinquent 

8. 	jr, 	the 	case of 5141,e 	Madhy,a.,.Pra..sh ys 

BaniSingh1 990(Suppl. )SCC p. 738 	the Supreme Court in 

an 	unambiguous 	terms corici uded 	that 	if 	there 	is 

inordinate delay 	in 	this regard 	which 	is not explained 

arid 	pre udice 	is 	caused 	the 	pr oceedings 	can 	be 

quashed. 	The 	logic and 	reasoning 	of 	the 	said 

conclusion 	a r e 	based on 	the fact that when 	there 	is 

inordinate 	delay 	or a stal.e claim Is cicked 	up 	the 

concer ied 	per sons 	may rio...he 	in 	a 	position 	to 	defend 

the 	char cies. 

9. [ 	te  e incdnt 	ertained 	to . 	 e  

the 	veer 	1 989 	arid 	the chargesheet had been 	issued 	in 

the 	year 	1994. 	We have already 	pol nted 	a b o v e- 	that 

subsequeri ti v 	there h a s been a 	report 	subrrii tted by 	the 

A 
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Enouiry Officer on 3 1 2. 1997 holdina that the charoes 

were not craved. 	The matter was referred to the 

Centre 1 Viai lance Coinmis ion for advice. 	The advice 

Was 	returned on 1 9 , 3 . 1 99g. 	It was followed by a note 

(f 	di. sapreernerit 	ai,d 	thereuoori. after 	corl'-sul V  i rig 	the 

Un or Pubi a .eivi ce Comrni sslor , the i mcuaried or der had 

been passed. 

0. 	Can, in such circumstances,, it be stated 

thai 	or eludice is caused to the appi icerit or not? The 

cuestion as to if prejdi.tice is caused or riot varies 

from facts arid circumstances of each oar Llcular cese 

There cannot be any hard and fast rule that can be laid 

(XI 	that, count. 	The aopl ica.nt. had contested the matter 

fully aware of the nature of the misconduct ettribi.tted 

e 	e 	adto h i m 	Once he wa 	onscious of 	 n  

contested fLtI ly aware of the cortrover sv , then it is 

obvious that no o rejudice is caused. 	In that backdrop, 

tile oiea4 so much thouqht of by the learned counsel 

cannot. be acceoted to revail . 	The deci. sian 	rendered 

by the Supreme Court in Bani Singh (supra), Lherefore 

will not come to his rescue. 

11. 	confronted with this pos.ition 	the learned 

counsel had urae.d that the consul tation of the Central 

V 1, cii. lance Commission is unnecessary 	I. t has 	no 

a uthor J. ty 	to i ri t.er fer e. 	The said ciuestl on has a 1 ready 

been raised by the applicant before t h i s Tn iburial in 

the 	earlier btiaatior, The same had bHeri consider ed 

A 



by this I r i buna I wh ich reads 

In so far as the issue of consultation with 

the 	C\/Cl 	
concer ned. we fi rid that as ncr the 

via lance Mannual and moreover the Gover umen t of 
India CVC letter dated 28. 2.2000 it, is incumbent 

mn to serve upon the CVC c scod staue edviue 
o  

which ha s e000r di. n al v been compi led wi Ut by the 
respondents by oommfluniiCat J. mP the same to the 

I cart t. 

15. 	In so far as obectiort as to referring the 
matter to disciplinary authority by the enqul ry 

ofti ocr and not to the CVC is concerned. in v i e w 
of the provi sioris of CVC Vigi lance Man ual in case 
the proceedings are conducted by the Commissioner 
of Departmental Enquiries the. finding of the 
Enqut r y Officer is to be sent to the CVC and the ir 
advice shall be submi tted to the discipliner y 
authoritY for its onward appropriate acti on 	As 

the 	vi aila rice Marr uai is 	the compendium 	of 

1 iistr ucttonS by the Governmentt and in no m a n ncr 

confi i ot or suppiantlrig CCS (OCA) Rui.es 1 965 the 

decisions cited by the applicant shall not applY 

and are distinguishable. 

1$ 	Other wise 	also, 	the 	Central 	Vigilance 

Commission has the only role which is recorr,inendatoty. 

The advice cannot bind the Govt 	unless there are 

speol fic rul es to the contrary. Once the me tter has 

already been adjuthcated there is no ground for us to 

reaPPra) se arid aciciri go '1 nto the same controversY. 

13. 	
it was urged that during the intervening 

period. 	
the applicant ever had been promo ted and this 

fact cannot be lost sight of. We have no hesitation in 

rejecting 	the 	s'id p1ea eic.cuentl y putfor ,  tit 	by 	the 

leer ned coLmnsel for the reason that the rromotiorl if 

any. has noth'i rig to do with thepresent order. which is 

under the gaze of this Tribunal. The applicant had 

been promoted hefov e even the an tic ics of charge were 

served 	in view of this ....act the aLitliOrities at that 

time everl coul d riot. wi thhol d the same. 



1 	 A feeble attempt even was ured to contend 

that the statement of the arjpl icant had riot. been 

recor ded iri terms cf'the CCS(CCA) Rules but we are not 

dwell inq f u r t h e r-  in detail 	into th 	controversy 

beca use the matter has beert 	 by a dec s ion 0 

the 	Anex uour t in the case of ....ii .KumarBanerjeevs 

S...ep,f WestBe.ngal .1980(3)SCC.' 3114. 	In the cited 

case also the del iriguent had riot been examined under 

the All India Services (Disciplinary & Appeal) RL11e5 

1969. The Supreme Court held that when rio prejudice is 

caused 	on that counit enpuiry will riot be vit'iated 

The 	same i s the situation 	herein. 	There is no 

preludice shown to have been caused 	Resultantly even 

the said alaLimflent is without any mci,  it. 

15 Greatstress 	however further 	wa.s 	led on the 

fact. that. 	it 	is 	a 	matter 	of 	no evidence 	According 

ft 	the 	learned counsel, 	it has beeri concluded that the 

apol ba nt. 	had 	beeri 	handed over the documeri ts while in 

fact. as ocr 	the instructions no receipt even had been 

taken. According to the learned counisei 	documents had 

never been handed over nor 	it is established 

16 	We know fi-Orri the deGisiWl of the Supreme Court 

in 	the matter 	of Bank .of .Indi.a& .Anr,,. ,, .... vs.Dega.la 

Sur,y,ana 	 JT 1999(4) SC p. 489. that the scope for 

iritr eference 	by 	this 	ft ibunal 	in 	di sciolinary 

proceedings i.s limited. 	This I r'ihural will not sit as 

a caLm 1:.. of anneal and could onil irtei'efere if 	there 

were mnala fides or perversity or no evidence or recor d 



~L 
in narearanh 1 I of the iudqement the Suoreme Court 

he 1 ci 

1 1 	Strict rules of evidence are not 

apn] cable to the 	deper tmental 	CflOLU r v 

oroceedirus. The only requirement of law is 
that the allegation against the deiinu,uent 
oitcer must be established by such evidence 
act:ng unon which a reasonable person acting 
reasonably arid with objectivity may err i v e 
at a finding upholding the gravarneri of 	the 

charge against t he delinquent officer 	Mere 

con lecture or surmises cannot sus Lain the 

finding 	of guilt 	even in dea.r tmental 

enquir v pr oceedurigs. 	The Cour t e x e r' cisinig 

the mrisdiction of judicial review would 

not. interfere with the findings of fact 

arrived at in 	the deoar tmental enquiry 
proceedings excepting in a case of rriaiafi des 

or 	nerversity i.e. . 	where 	there is no 

evidence to support a finding or where a 

finding is such that no man acting. 

reasonably arid with ohecti\/ity could have 

err ived at, that finding. 	The court cannot 

e m b a r k upon reappreciating the evidence o1 

weiphing 	the 	same 	like a ri 	appellate 
authority. So long as there is some 
cvi dence to support the conclusion err ived 
at by the denertmentai authority the same 

has to he sustained. 	In Union of India vs. 

H. C. 	GoeL 	1964 	i) 	5CR 	718 	the 

Consti tution Bench has held 

"the High Court. cart arid must 
enqu:LrQ w h e t h e r- there is anY 
cvi deuce at all in support of 
the impugned conclusion. In 
other words 	if, the whole of 

the evidence led in the erinluiry 

is accepted as true. does the 
conclusion follow that the 
charge i ri question is proved 

against the respondent? 	This 

aporoach will avoid wei ghi rig 

the evidence 	It will take the 
evidence a it stands arid only 

e x a m i n e 	whether 	on 	that 
cvi derice legally the impugned 
conclusion fol lows or not. 

1 7. 	Li the present case before us though it had 

been poined that epplicEinit was on duty only at one 

per ticular 	place whereas the raid was held at ti"iree 

places 	still it had been pointed that the docuriienits5 



that were seized4 had been handed over to the acolican t 

t he 	resi dance of Ucu 	Dava.1 	•Sa ref 	where search was 

a I so 	bei no con ducted. I t can not in 	th is VieW Or the 

matter. 	be 	sta ted that i t was a case of no 	eI vdence. 

Qaca 	there 	is 	some mater lal :, conclusion. or 

pr eponiderance 	of 	probabi 	ies, 	in Lhi s 	r epar d 	can be 

ar ri,ved at. 	We find 	no ground to initerfere. 

18. 	Another limb of the araument advanced was that, 

the 	repor t/opin ion of the Central Vigilance Commission 

was not handed over to the appi icen t. BLt even on this 

coon t, the contention has to be rejected before aoing 

I nto the facts, A glance on the I egal provisions would 

be in the fitness of things. In the case of SUnii 

Iu!mar ........ Banere.e(Sti,p,ra),,3, a similar argwnerit had been 

advanced. 	It was found that conclusion of the 

di Sd 01 mary author i tv was riot based on the cdvi cc 

tar dared 	by 	the Vial lance 	Com 	S i. o rt 	b u t 	was 

I ndependerit one. 	It was held that if the report of the 

Can tral vigilance Commission had riot been supOl ied It 

cannot be termed that there was preudice that had been 

caused. 	A simi 1cr argument came up before the Supreme 

Court in the State of U.P. vs. Harendra Arora1 . . 	('ZOO I) 

6 	5CC p. 392. 	The Supreme Cow' t. held that if such a 

report is riot :supplied it must be shown that prejudice 

has 

 

been caused otherwise nionSL1pply of the r coort by 

itself will notLa ground to quash the proceedings. It 

was c;onci uded r elyi,nia upon the following passage of the 

er li.erjudgetreit 

"Hence4 	in all cases where the enquiry 
officer 	r eport is riot. f urnished to t.h 

if 



IF 
10 

delinquent emniovee in the d i s c i ol irary 
oroceedi nas. 	the courts 	arid tribunals 
hould cause the cooy of the renort to be 

fur ru shed to the auar i.eved employee i f he 
has not already Secured it before cominq 
to the court/tribunal arid ulve the 
emotovee an outuor tLlrui tv to show how his or,  
her case was oreiudiced because of the 
non 	si.ipnl Y 	of the 	reoor t 	if a f t e r 
hear ira the pet.ies. 	the cour t/ tr i burial 
comes to the conclusion that he non-suppl y 
of the report would have made no 
difference to the ultimate fi ndirigs arid 
the punishment given, the court/tribunal 
should nc' t interfere with the or d e r of 
ouriishmenit. 	The cour t/t....ibunal should riot: 
mechanical .1 y 	set aside 	the or der of 
ouni i shment or the prounid that: the report 
was 	not furnished as is rearetLtablv bel no 
done at. present 	The court:s shoul ci avoid 
resorting to shor f.. cLit.S. 	Since it is the 
cour ts/tr iburals which will apply t h e i r 
judicial mind to the question and aive 
their 	reasons for settinaj aside or 	riot: 
sst.tinci a s i d e the order of pun ishmeni t. 
(and not any irternal Appellate or 
R(-,,,visional Authority ) 	there 	would be 
ne5 ther a breach of the pririci pies of 
natural 	just i c e nor a de o i a 1 of the 
reasonable opportunity. 	It is onil y if t.he 
cour t/tr ibunal finds that the furnishiria 
of....he report: would have made a difference 
to the result in the case that it should 
set 	aside the 	or der of purl shmenu t. 
(emphasis added) 

9, 	Same was the view later expressed in the case 

Of 	Unio. of .md 	 Yi......La .ahan., 1998(1) 	SC SLJ 

p 6 13 

in the present case before us.. 	the Central 

Viai]anic:e Cornum1 ssion had opined contrary o the reoor t 

of the EnquirY Of...cer. 	The discipli. nary authority had 

refer r e d the ma t:ter a.gai ni tn: the C.en tral 	Vi gi lance 

Comrni ision. The Ceru tral Viuilanic;e Commission 	h a d 

re- iterated the earl len opinion. 	It is 	the 	second 

opinion, 	reiterating the ear lien opinion which h a d 

riot been supol led. 	Iil sucIi a si f Lia tior. no prejudice 

0an 	be termed to have been caused to the anpi icanit 



heca use there were orecious little on the record of the 

aool icant to chase the hoaie of preiudice 

2 	The last araument, WhLch reousres to be 

cona char ed i n the beckdrop was that when there was a 

note of disearemerit. it was not a tentative note hut a 

final findina arid, therefore, eccor di no to the lear ned 

counsel, the orders so aessed canrot be sustained. The 

1 	applicant had re sod this plea in the earlier Original 

Appi icet ion in this Tr ihunal which we have referred to 

above i ri parauraph 	1 . 	This Tribune], 	rejected the 

sarile contention holdinci 

"1 3. 	If one has regard to the aforesaid 
decision the contortion of the aoplicant 
that 	the disci p1 i rialy authc.ir I tv 	in 	the 
disacireernen t note rely i rig upon the edvce 
of CVC disagreed with the finding of 
enoulry officer where the applicant was 
e<onerated end proved the cahrge. 	The 
issue is predecided showing the 
pre- de terinined ml rid of the disci p1 inter y 
author ity to impose the portal ty upon the 
eppl icart cannot be court.eriericed 	T h o u a h 
the 	disagr eemeri t note is not 	happily 
wor dod but in view or 0egia.u.rya .Nar ..!L. 
case ( su.pre ) disciplinary author i ty has 
come to its own concl usion by recor ding 
findina on the charges and obseving the 
same to be accorded an oppor trinity to the 
applicant to represent, A final decision 
is to be arrived at after the matter has 
b e e n consul ted wi th the UPSO a n d eften 
rnetculoLisly dealing with the contentions 
of 	the 	applicant, 	taken 	in 	his 

r epresentation 	in 	response 	tc: 	the 
di sear eernen t 	note. 	The 	disci p1 mar v 
authority is yet to take a final deci i;ion 
J. ni 	the matter 	Tite epprehersioriof 	the 
appl ...cart and his contention is imaginary 
a n d i 	rio t. we 1 1 1 a u.n i dod. 

22. 	Lear ned counsel for the apPI loan t iJtQed that 

si rice the a ppi i can t ha-c-1 not. (:hai an ged the sal d or der 

of this Yr ibi..trial ., he cart again raise the same plea. 	We 
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