central administrative Tribunal
Princival Bench

D.AWNOLLeR5/2003
with

D.ALNG. 148872003

O.a.No.1E39/2003 .

Han 'ble Shri Shanker Raiu. Membear (J)
New Oelhi. this the 19th dav of September. 2004
0.A.N0.1595/2003:

Shri Manoi Tiwari

s/0 late Shri G.S.Tiwari

Ao RIA 150, Dabri Extension

New Delhi - 110 Q45

workina as Peon (dailv wages)

under Ministrv of Non Conventional

Enerav Sourceaes

Govt. of India. . fpplicant

(Bv Sh. R.M.3inah. advocate)
Vs

Union of India

Ministry of Non-Conventional Enerav Sources
Block MNo.l14

CGO Complex. Lodhi Road

New Dalhi - 110 0OL1l2.

(throuah the Secrstarwv).

The Under Secretarv (Admn-111]

Ministrv of MNMon-Conventional Enerav Sources
Block MNo.l4. CGO Comolex

l.adhi Road

Nesw Delhi ~ L10 0O1Z2. .-« Respondents

(Bv Advocate: Sh. D.S.Mahendrul

with
0.A.N0.1488/2003%:

Shri Shailendra Kumar Sinah

z/0 Sh. Shri Bhaawan 3Sinah

r/o RZ-a50, Dabri Extension

Mew Delhi - 110 045,

working as Feon (dailv wadges)

under Ministry of Non Conventional
Enerav Sources

Govi. of India. v e DD
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(Bv Shri R.N.Singah. advocate)
VeSS

Union of India

Ministry of Non-Conventional Enerqay 3ources
Block MNo.l4a

CGD Complex. Lodhi Road

New Delhi - 110 O1Z.

{ throuah the Secretarv).



7. The Under Secretarv (Admn-T11
Ministrwv of MNon-conventional Enerav Sources
Lodhi Road.
Mew Delhi -~ 110 012,
- Respondents
(Bv Shri D.S.Mahendru. Advocate)

D.A.N0.1639/2003:

Shri Ashwani Kumar

s/0 Shri Iabal Chand

rso L-38. Shakur Pur

New Delhil.

warkinag as Peon (dailv wades)

under Ministrv of Non Conventional

Eneray Sources

Goavit. of India. ww. APplicant

(Bv Shri FR.N.Sinah. Advocate)
VSIS
1. Union of India
Ministry of Non-Conventional Enerav Sources
Block No.l4
CGO Complex. Lodhi Road
New Delhi -~ 110 012.
{throuah the Secretarv).
Z. The Under Secretarv (Admn-I11)
Ministry of Non-Conventional Enerav 3ources
Block MNo.l4. CGO Complex
Ladhi Road
New Delhi ~ L10 012. v Respondents
{Bv Shri D.S.Mabhendru. Advocate]

0O RDER (Oral)

Bw Shri 3hanker Raju. tMember (J):

As  these 0Aas include identical auestions of
facte and law. the same are beina disposad of bv this

common order.

2. In 0A 1488/2003. apelicant was  initiallw
angaded ., on being sponsored through Emplovment
Exchanae ., on casual  basis on dally  wadss  and  was

entrusted the work of a Peson.
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Z. In 0A 1595/2003% applicant. on belinyg
asponsored throuah Emplovment Exchance. was 1nitiallv
enqaqesad on  casual basi=s on dailyv waqges w.e.t .

1.4.1997 and discharaed his duties az Peon.

4, In 0A 1639/200%, appblicant was engaged on
dailyv waaes in 3eptembear. 1975 and had performed the

duties of a Peon.

5. In all these cases. the applicants had
worked from their engaaement as dailv waaers attached
te  the Minister of State for Non-—conventional Enerav
Sources. Their services were dispensed with but thew
continued to perform their duties as alleaed throuah a
Contractor Mis. Helpline Hospitalitwv w.e.f.
1.2.2003. Beina agarieved with non-pavment of waass
and seekKina reaularisation with all conseauential

banefits. O0As have been filed.

& Drawina mv attention to various document:s
annexed. learned counsel for the applicants Shri R.N.
Singh contends  that though the applicants had
performed the duties of & Peon. which is of a
permanent and perennial nature, till Februarv. 200%,
their services have been dispensed with which act of
the respondents is violative of aArticles 14. 1& and
%D of the Constitution of India. Referrina to the
DOR&T  Scheme dated 7.6.1988 and the decision of the

Apex  Court in State of Harvana vs. Piare Singh. 199%

{4) SCC 118. it is contended that if a casual labour



i continued fairly for a long spell i.e. 2+3 vears.

a presumption arise for reaular need of hiz services

and in  that ewvent it iz obliaatory wupon the
authorities to examine the feasibilitv for R
reqularisation. Further relvina upon the decision ot

Apaex  Court in Surinder Sinah vs. Engineer in Chief.
CPWD. 19846111 =2CC &3% . it is contended that the

applicants are entitled for reaularisation.

7. In so far as the issue rasaardina  their
having engaaged bv a Contractor 1s concernsd. internal
notinas  issued by the Additional Private 3ecretarv to
the HMinister of State have been produced which showsd
that the applicants had worked on dailv waaes as Peon
and were reimbursed the travellingafcvonvevancs chardges
and certificates in respect of their workina have also
been issued. Furthear relving upon competent
authoritv’'s order i.e. additional P.3. to Minister
arantinag QOwer Time Allowance to the applicants. it is
contended that the same hasz been ordered bewond March.
2003 and the contention that M/s. Helpline
MHospitality has engaqed the applicants is bellied on
the TFface of it. It is Ffurther stated that the
applicants. whenever thev were sent, had entered the
communication sent in the Peon Book which fact 1s not
gdmissible for a contract csmploveas. It is also stated
that the applicants have been lssued passes not onlw
far the Ministrv of Non~Conventional Eneray  3ources
but during the Lok Sabha in session and a3 well

certificates woere ilssued from the Ministrv  concerned



certifvinag their workina period. aAccordinaly it s
stated that the contract has not been established bw
producing  anv Jdocuments  and mers  pavment v M3,
Helpline Hospitalityvy s a aulise and a camouflaage.in
fact the applicants had been workina under the control
and directions of concerned officers in the Ministrwv

and are part of it.

8. Learned counsel states that respondents had
stopped wadges but on direction of this Tribunal the
pavments have been made but by  wvirtue of their
rendering services in the pazt for two conseautive
vears  for 240 davs and after beina sponsored  throuah
Emoplovment Exchanae. Scheme of DOP&T OM dated 7.6.1988%

which iz wvet to be declared one time measure 1s  in

vodlde and ig to be invoked for thelir regularisation.

@, Respondents vehemen t Ly opposed the
contentions putforth by the learned counsel for the
applicants. Learnad counsael for the respondents Shri
0.3, Mahendru states that the applicants have worked
only oas a dally waasrs and in absence of anv  vacancy
of  Peon 1n the Ministry and  having iredgard to
oraeferential claim of curplus ztaff. the applicants
are not entitled for sccord of temporary ztatus  ar
reqgqularisation. He danies that the applicants have
been sponosred through Emplovmenl Exchange azs  the
waaas of dally waaers are aoverned under Minimun Wages
Aot and the applicants were paid the same for the work

performedd by thsam ., Since the work  had  coeasoed  to



2y ist. the services of bthe applicants were dizpensead

with.

W. Shri Mahendru states that from 1.2.2003 on
a redquisition to M/fs. Helwline Hospitalitv bv UHDP
Project under Ministrv of MNonConventional Eneray
Iources., the applicants have besn  endgaaed by the
Contractor  to provide some services to  UNDP funded

Proiect beina Lemporarilv housed in the division of

the Ministrv. As such. as pavment was not made bv the
Contractor . D Pairveean TaXENna. Director WS

contacted and ultimatelv the pavment han been made to

the applicants for the period thev had woirked  undeir

Ml Helpline Hospitalitw throuah receipts  dulw
signed bv them. He also produced the cheaues i ssued
firom Mia. Helpline Hospitality as well as an

affidavit =statina that the applicants were enadaqed by

the Contractaor.

L. In =so far az Identitv Cards and passes
jzsued to  the applicants 1s concerned. 1t is shate
that thouah thev had worked on dailv waaes. Identity
Cairds have besn issued to them to enter in  the

Ministrv. which is under hiah securlty zone.

12. fas  reqards O.T.A.. it 1s stated that
rhouah a statement was made. the author ity Concorned

has not disbursed the same to the apelicants.
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13. Lastlv. it is stated that the internal
notinas  from  APS to the Minister. cannot be relied
upon in  a dudicial proceedinugs to substantiate the
claim of the applicants in view of the decision of the
apex  Court  in UP State Development Corporation vs.

Amar Sinah. 2003(%) SCC 388.

14. In the reijoinder applicants reiterated the
pleas taken in their 0As and stated that in case the
casual workers are denied enaaaement/reqaularisation.
onus. of proof lies on the emplover as held bv  this
Tribunal in the case of G.Krishnamurthy ¥s. Union of

India & Others. 1989 (91 ATC 1585.

15%. Learned counsel 3hri Sinah relies upon the
decision rendered bv this Tribunal 1n 04 No. 19/2003
in Sripal vs. UDI & Ors. decided on 3.7.2003 where
claim for reaularisation has been dicposed of in view
of ODORP&T Scheme dated 7.6.1988 and states that the
case of the applicants.in all fours. i3 covered bv the

aforesaid ratio.

le. I have carefullyv considersed the rival
contentions of the parties and perused the material on
record. In so far as workinag of the appliants bevond

1.2.200% is concerned. I find that the respondents bw

their letter dated 22.01.2003 issued by Dr. Parvesan
Saxena. Director sent a reguisition to M/fs. Helpline
Mospitalitv fFor providing manpower i.e. cacual

emplovess on temporarv basis for a UNDR funded Proiect
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under the Ministrv. In response to above., M/is.
Meloline Hospitality throuah its proprietor orolvided
the services of the applicants 1n UNDP funded Project.
Henca ., the waaes to the appblicants atter 1.2.2003 had
been paid bv M/z. Helpline Hospitalitv and in  oroaof
ot which the acknowledasment in the torm of receipts
as well as chegues drawn and disbursed to the
applicants  have been shown to me which clearly reveal
that the pavments for their workinag had been borne bw
Mis. Helpline Hospitalitwv. In this wview of the-
matter, bevond 1.2.2003. the applicants have been
waorkina  on contract basis under a contractor and are
not in direct emplovment of the respondents as a dailw

waaer on casual basis.

L7. The fact reaardind the certificates issued
by the APS to the Minister az well as the work
performed and sntriess in the Peon Book is concerned.
as  a  hospitalitv industries one of the works of
contract  labour iz to provide services of delivering
communicatioon and in that event an entrv to maintain
record  has been made. Merelw because the passes have
been issued which are for the reason that the Ministrw
i% a hiah security zone would not bestow a status of
casual  worker on  dailv waaes upon the applicants.
They remained on contract emplovment bevond 1.2.2003 .
As zuch the Aforegaid period cannnot be enforced to be
reckonead far the DUrpDoses of reaularication.
Moreover . this court has no jurisdiction to deal with

the issue of contract labour in view of the apex Court



decision in MNational Water Front Union vs. Steel
Authority of India. 2001(7) SCC 1. 1 am alsao
satisfied that the applicants have been paid by the
Contractor 1i.e. M/3. HMelpline Hospitalitv and not
* throuah the Consolidated Fund of India. @&as such the
status of the applicants bevond 1.2.2003 is of &

warker under a contractor.

L& fn regards workina of  the applicants
bevond 1997 till 2002 iz concerned. there 1s amole
gwidence to establish that the applicants had worked
under the direct control of the respondents as dailw
wadgers performinag the work of Peon. The Apex Court in
V.M. Chandra wvs. U0OI., 1999{(4)3CC 62 has held that
casual labour can be engaqed as a Peon and can have &
desianation. However . as regards waaes eaual to  the
regular emplovee cannot be claimed unles:s
reqularisation iz mads as for “egual pav  for eaual
woark” all Tunctional reqguirements are to be

identical.

1. A reaards the contention putforth by the
applicants referring to the internal notinas of ARPS ta
the Minister iz concerned. these notinas cannot be
used to establish a right in a judicial proceedinas as

held bv the Apex Court in Amer Sinah’s case (supra).

20. However. as regards the claim of
reqularisation on the strenath of having woirked upto

2003 iz concerned. I find that in case of a casual



10 .
WG Kar ., respondents  havina  onus  to  pDrove ta the
contraryv. the contention of the applicants of hawin

worked on casual basis. have in fact miserably failled
to discharae the same. It is proved on record bevond
doubt that the appliants had worked on casual bazis
performing perinnial ol of Peon since thelr
engagement.In Surinder Sinah & Anr. (Supra) whers the
casual workers on daily waaes in CPWD had claimed for
regularisation. directions have been issued to the
Govt. to take appropriate action to reaularise their

services.

»1. Prior to the aforesaid decizion. the DOP&T
auidelines contained in DOP&T OM dated 26.10.1984
provides appointment of casual labour to aroup-D posts
borne on reaular establishment subjsct to sponsorshin
throuah reqistration with Emplovment Exchanae and

workiinag for two consecutive wvears for 740 davs.

2. At ter the Jdecizion of apex  Court. the

A
qeneral terms & conditions have been laid down throuah

M dated 7.6.1988 which is reproduced as undair:

"I General Terms and Conditions for
anp lovment of casual labour.

1. The policv reagarding engaaement o f
masual  workers  in Central Government
nffices has been reviwed bv Governmen t
kesping in  view the judaement of the
Suprame court delivered on the 17t h
Januarv. 1986, in the Writ Fetition filed
by  Shri  Surinder Sinah  and octhers w.
Union of India and it has been decided to
lay down the following auidelinez 1n the
matter of recruitment of casual workers on
dailv waae basis:-

i) Persons on daily wades should not
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be  recruited for work of reaular
natus,

ii) Recrultment of Jdailv waders mavw
be made onlv for work which is of
casual or seasonal or intermittent
nature or for work which is not of
fuull time nature., for which reqular
posts cannot be created.

1i1) The work presently being done bwv
reaqular staff should be reassessed bw
the Administrative Departments
concerned for output and productivitw
s@  that the work being done bv  the
casual workers could be entrusted to
the readlar gmlovees. The
Departments mav also review the norms
of @ staff fTor reaular work and taks
steps to  aet them revised. i F
considerad necessary.

iv) Where the nature of wWoik
entrusted to the casual workers and
reqaular emplovess is the same. the
casual workers mav be paild at  the
rate of 1/30th of the pav at the
minimum of the relevant pav s3cale
plus dearnass al lowance for work of &
haours a dav.

)

vy In cases where the work done bv a
casual worker is different from th
werk  done bw o a reaular emploves. the
casual worker mav be pald onlv  the
minimum  waass notifised by the State

Government/Union Territorw
fAodministration. az  per the Minimum
Wages act. 1245 . Howaver if a

Department (s already vaving dailwv
wages at a higher rate. the practice
could be continued with the approval
of its Financial Adviser.

vil The casual workers mayv be  alven
one pald weehklv off after six davs
continuous work.

wviid fhe pavment to the casual
woirkers mav be restricted only to the
davs  on which thev actually perform
dutv under the Government with a paid
weekly off  as mantioned at  (1v)
above. Thevy will., howewver , in
gddition. be paid tor a MNational
Molidav, if it falls on a workinag dav
for the casual workers.

viii} In cases where it iz not
possibla  to entrust all the items of
work now being handled bv the casual
warkers  teo the existing reqgular
staff. additional reqular posts maw
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be oreated Lo the barest minimum
NECasBary. with the concurrence of
the Ministry of Finance.

i) Where work of morse than one tvpe
iz to be performed through out the
wvear biut sach tvpe of work doss not
justifv a separate reqular emplovasg.
s multifunctional post mav be created
for handling those items of work with
the concurrence of the Ministrv of
Finance.

w) The reaularisation of the ssrvices
of the casual workers will continue
ta  be aoverned by the instructions
jssued bv this Department in  this
realar . While considsring such
reqularisation., a casual worker  maw
e aivn  relaxation in the Lopear
age-limit onlv 1f at the time «of
initial recruitment as & casual
worker, he had not crossed the upper
acge-1limit for the relevant post.

wil If a Department wants to make anw
departure from the above auildelines.

it should obtain the prlor
CONCUT TENCE of the Minisktrw of
Financs and the Oepartment o f

Personnel and Trainind.

2. All the administrative
Ministries/Depar tments should undertake a
review of appointment af casual workers in
the offices under their control on &
time-bound basis s0 that at the end of the
prescribed period. the following tarqets
are achieved:~

fa) @Aall eliaible casual workers are
adiusted against reqular posts to the
a>tant such  reaaular posts are
Iustified.

i) The rest of the casual  workers
not covered by (al above and whose
retention is  considered absolutely
necessary and is in accordance with
the aquidelines., are paid emolumernts
strictly in accordance with the
citicelines.

(¢:)  The remainind casual workers not
coverad by (al and (b)Y above are
discharaed from service.

3. Bv strict and meticulous obzervance «f
the aquidelines o all
Ministries/Depatments. it should be ensured
that there 1z no more enqaqement of casual
workers for attending to work of a reqular
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nature. particularly after the review
envisaaqed above is dulv completed. Each
Head of Office shoud also nominate an
of ficer who would secrutinize the snaadement
of each and everv casual worker and the jab
for which he iz beina emploved to determine
whaether the work is of casual nature or

naot .

4. Ministrw o f Finance., eetoc.. ara
reguested to brinag the contents of this M
te the notice of all the appointing
authorities under their respective
administrative control for stirict
observance . Cases of negligence in the

matter of implementing these aquidelines
should be viewed wveryv seriouslv and brought
o the notice of the appropriate
authoritiez for taking promnt and suitable
action against the defaulters.”

23. The Tribunal in a decision dated 1&.72.19%&
in Raj Kumar vs. U0l directed framina of Scheme for
regularisation for casual emplovees thereupon the
followina auidelines have been laid down which

ultimatelv resulted in formulation of a Casual Labour

(Grant of Temporary Status and Reaularisation’ Scheme

af Gowvt. of India., 1993 commonly used as DOP&T Scheme
af 192%:
R Scheme for Grant of Temporarvy Status

and Reagularization of Casual Workers.

The auidelines in the matter of recruitment
of persons on dailv wage basis in  Centrasl
Governmaent offices were issued vide this

Department™s OM  No. 49014/2/86~Estt(Cy
dated 7.6.1988 [See Orders under (1)
above. The poalicwy has further been

reviewed  In the liaht of the judaement of
the CaT., Principal Bench., New 0eslhi .,
delivered on 16-2-1920, in the Writ
Petition filed bv Shri Ral Kamal 8& Others
vii.,  Union of India and it has been decided
that while the existing gquidelines
contained in  OM. dated 7.46.1988. mav
continue to be followed., the qarant of
temporary status to the casual emplovees.,

who are presentlv emploved and have
rendered one vear of continuous serwvice in
Central Government offices other than

Department of Telecom. Posts and Railwavs
may be requlated bv the Scheme asz appended.
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2. Ministrv of Finance etc.. are reduested
e bring the schemse to  the notice of
appointing autharities under: their
administrative contiol  and annure that

recruitment of casual emplovess is done in
acoordance with the auidelines contained in
oM., dated 7.4.1988. Cases of negligence
should be viewsed serioucly and brouaht to
the notice of appropriate authorities foar
takinag prompt and suitable action’”.

?24. Clause 10 of the aforesaid Scheme provides
that In future the auidelines contained in OM  dated

7.6.1988 should be followed strictly in the matter of

sngagament of casual emplovee In Central Government

offices.

2%, The Apex Court while deliberating upon the
DOP&T  Scheme of 17%3. In UOI vs. Mohan Pal., 2002 (4)
sCalLE 216. has held the said Scheme to be one time
measures  and  those who wers workina on casual basic

and were in engaqement on 1.%.1%92 havinga complets:d

FA0 /204 davs were accorded temporarv status.

26 On a cumulative reading of the aforesaidd
provisions, I am of the view that for appointment of
casual labourerz and their absorption to regular
group-D  posts. the aquidelines of 26.10.1984 provided
eligibilitv of registration with emeplovment sxchangea
and oconmpletion of 240 davs in two consecutive vears.
In 19288 aquidelines in clause 10, regularization in

pUrusance to  directions of the  Apex Court was

s

subiected to the instructions issued bv the departmentl
st the relevant time. In 1988 the only instructions
which were Iin vogue were the aquidelines issued on

26GL10.L 1984,



27 . DOPET Schems of 1993 held to be one time

measure was with a view to accord temporary status Lo

those casual labourers who had fulfilled the
@liagibility criteria and were in  enaaasement On
1.9.199%. The same has been made applicable to them

but the casual labourers who had earlier fulfilled the
eligibility criteria but not in engagement on 1.9.1993

as well as others who had besen engaged and completad

[

the eligibilitv after 1.9.19%3 are =till to be
aaverned by the auidelines issued on  26.10.1984 as
well as 7.6.1988. This ig on the strength that the
aforesaid «auidelines are still in wvoaue and are not
superseded by the Government. These guidelines are
also not subiect matter of socrutinv by the Apex Court
and are also nol held to be one time measure. The
aforesaid contention aain strenath in view of the
clause 10 of the DOP&T Scheme of 1993 which on its one
time measure was restrcited to those casual labourers
who were in endatement on 1.9.1993 but thereafter the
auidelinez which are to be followed are referrred to

in OM dated 7.6&.1988.

8. In mv considered view the auidelines of
7.6.1988 are to be appliable to those casual labourers
who irrespective of ocut (ﬂTZMte of 1.9.1993 had
completed 240 davs itself in two consecutive vears on

being reaisterd with the emplovment exchanag and

confirming to the eligibilitv criteria laid down.
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7o, heseping in view the above and applving the
same  bo the  factkts and cilirocumstances of the prsent
CaSED I find that the applicants had worked since

1997 and 1999 on a parinnial dob of aroup-D and have

3

completed reauisite working davs and were reglsterasad

&

with =mplovment exchange. in that event they are hto be
considered for reqularisation az per the guideslines of

7.6.1988 as well gas 26,10, 1984,

30. In the result. for the foregoina reasons.
the 0DAs are partly allowed. Respondents are directed
to consider the claim of the applicants Far
reqularisation under the auidelines of 2&6.10.1984 as
well as 7.6.1288 in accordance with rules and
instructions and subject to applicants fulfillinag the

eligibility criteria. A copv of this aorder be kept in
sach of the file of the Ods. Mo costs.
(Shanker Raju)
Membar (J)

/na/s





