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CENTRAL AD},IINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OA No.I-571^/2OOI
oA No "2262/ 2Oo3
0A No - l^551/2003

s*New DeIhi this the 7l dav nf April, 2OO4-
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8.4*Ns-lSTLLZAAA

Kapil Dev,
$/o Sh- K-C. $ingh,
R/cr 29/IIl Central Excise CoIony,
Mangal Fandey Nagar, Pleerut, U, P -

2- $anjeev Kumar Chadha,
S/o late $h- $-L" Dhaclha,
R/o T*51- , Pfl I l avPu ram ,
Fhase II, Heerut, U.P.

HON,BLE MR. V.K- MAJOTRA,
H(N,BLE MR, $HANKHR RAJU,

3- Ajay Kumar Agarwal,
$/o late $h. H"0.P-
R/o Lo47 /3, $hastri
He+erut, U. P.

VICE*CHAIRHAN (A)
MEMBER (J)

t Agarwal ,
Nagar,

A - Raj Kumar

*App1 icants

-Respondents

and $h- D.R- Gupta)

.1-

(By Advocate Mrs- Rani Chhabra )

-Vergus*

Govt- of India,
Ministry of Finance,
through its $ecretarY,
Department of Revenue,
Central Board of Excise and Customs,
North BlocK, New Delhi-

2- The Chief Commissioner',
Customs and Excise,
L7 *C, V idhan $abha l"tarP3 ,
Lrrcknow "

The Commissioner',
Customs and Excise,
Sarvodya Nagar,
Kanpu r.
The Chief Commrssic:ner-,
Customs and Excise,
i"leerut Zone, Heerut-

5- Kamlesh Chandr-a Pathak"

Pau',an $harma

Anirudh $ingh
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t (By Advocates Sihr"i R -N. $ingh
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0A*Np*?3$ALZA$I

Aniru<Jh $ingl't,
s/o late Sh" $.P-
B*3, SO4, Aravali
$ector 34, Noida,

Raj kumar,
$/o late $h.
R/a 47, Ram
Hapur, UP-

$insh,
Apartmentrs,
up-

Kashi Ram,
Gan j Ra i I waY Roa<l ,
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Pat'lan Kumar,
S/a $hri Krishan Murari,
W*46, Govind GaIi, Babar-Pur',
$hahdara, Delhi*32-

t

Vive!< Kr- Gne1,
$/o late $h- $atya Pral(aslr Clclel,
L*BIock, $hastri Nagar,
i"leerut, UP -

Neerai Bhatt,
$/a $h. G-8" Bhatt,
B*5/5o2, Arawali,
$<*ctor*'34, Noida, UP "

6 Rajender $ingh Ratlat"
S/o late $h- K-S- Rawat'
B*89, GaIi No-?, Vinod Nagar Nest,
Delhi*92. *Appl icants

1

(By Advocate $hri V-$-R- Krishna)

Versus*

Union of India through
the $ecretarY (Revenue),
Ministry of Finance & Companay Affairs,
Horth Block,
Nerar Delhi*1^L0001"

(1. Chai rman r
llerntral Board of Excise & Dustoms,
Department of Revenue,
M:inistry of Finance & Company Affairs,
North Biock, New Delhi*lLooot_ *Respondents

(By Advocate $hri R-N" $ingh)

OA*NE-LE:LLZAg,ic--

1- Ram Prasad s/o $h- Dharam Pal $ingh,
H-No.555, Kamla Nehru Nagar'
Ghaeiabad (UP) -

"!

2 $mt- Asha Sharma,
H-No.77, $hastrri

w/o late Sh. $.K- $harma,
Nagar, Ghaziabad (UP)-

,5 - $h - Maharai Singh s,/o $h - Binclravan ,

H. No - SJ-4, KamIa Nehru Nagar 'Ghaziabad (UP) "L
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Sh- Nandan $ingh Rawat s/o $h" p.$- Rawat,
H " Ncr .3$4 , Kamla Nehru Nagar,
Ghaziabad (UP).

$h" Sanjay Madhwar s/o late $h- C-K- Ma<lhwar',
H - No.55*4, Panchurrati ColonY,

Ghaziabad (UP) "

6- $h. Biiender $ingh Rawat,
$/o late $h. $-$" Rawat,
H - No - 5l-3 , Kam I a Nehru Nagar' ,
Gtrazabad (UP) -

Sh - Kamlesh Chandra Pathal<,
S/o Sh- T-D. Pathak,
H-No - 7A4, Kamla Nehru Nagar',
Ghaziabad (UP) -

.li

$h- Rajesh Kumar Raiu
H.No-875, Kamla Nehru
Cihaziabad (UP) -

A:ri, the f acts of

common guestion of 1aw,

d'lspqrsed r:f by this common

,1,,.,i|.) d

E- Gupta"

*Appl icants

*Respondents

t
a--E*u-L-E (o Rn u)

are lnter-related having

multipl icity, OAs are

["r1r il

4

7

lts s/o Sh. R

Nagar,

I
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(By Advocate $hri D-R- Gupta)

*Versus*

1- Union of India through the
$ecretary, HinistrY of Finance,
Deptt- of Revenue, North Bloch,
New Delhi "

The Chairman,
Central Board of Excise and Customs,
North Block, Neht Delhi "

.5. The Chief Commissionerl
Customs and Excise,
L'7*C, Vidhan Sabha Marg,
Lucknow (UP) -

The Chief Commissioner,
Customs & Excise, Meerut Zone,
Heerut (UP).

(By Advocate $hri R-N- $ingh)

Bv-M r **s ha n Kec -Esiu*-Ee"nber *IJ). :

t 4

these OAs

to avoid

orcler "



I

(4)

2,. ln OA*1571^/2OO5 applicants were appointed as

Data Entry Operators Grade 'A' (CIEO 'A') - On implementatiorr

of' sth Central Fay Commission's recommendations with the

consuItation of Department of Expenditure, Ministry of

Finance, DEO 'A' have been placed in the pay scale of

Rs - 4O0O*6000 w - e. f , 1" l- - L996 and ulere given the scale of

UDC.

.5- On clecision by the Ministry of Finance to
restructure alI the Central Excise Commissionerate t<:

rationalise and to bring computerisation notification dated

3-8-2OOl, was issued.

4- By a letter dated l^9.7-2OO1* fls a result of

nomenclature of various grades and posts was to bre changeul,

i t was made clear that no direct recruitment was to be made

for various grades for the year 2OOI-*O2 without the approval

o'f' the Ministry/Department, E$ the Cabinet has approve<J only

one time relaxation fnr f i 1 t ing up the vacancies by

promotion in aII cadres"

5,. Draft recrultment rules for various posts have

been circulated for the posts of Inspector, Tax Assistant

etc. As per clause 4 of the Rules service render.ecl by the

UDCs or DEOs would be counted f or promotion, altl'rough rro
specifiecl date of reckoning seniority has been given-

6- Appt icant preferred 0A*66/2000 before the

Tribunal challenging the clraft rules and a stay was granted

not to hold any DPC- However, subsequently the OA wa$

d:[ sm i ssed .

!

v
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f ,. By a letter dated 3-2"2OO5 Government directed

the Chief Cgmmissioners not t6 make pr6motions and

regularisation to the pre*restructuring cadre clf UDC and Tax

Assistants (TAs) tifI further orders- By an order daterl

1t).4.2OO5 issued by the Department of Revenues it has been

provided that vacancies u,rhich are to be f i l led up by

ppomotion would be sum of back tog of aII vacancies tathich

had <rccurred between L-4-zOOL and 5l--12 -2OO2 in the ratio of

?tt for direct recruits and promotees-

8. Recruitment Rules were finalised and notified

v.lde notif ication dated 2-5-2oo5' rn the p''reamble it has

been provided that the earlier rules are superseded. As per

RuIe 4 (1) initial constitution of Central Excise and Custom

Department TAs (Gr6up 'C' post) Recruitment Rules, ?OO5 the

per$on$ appointed on regular basis hglding the p6et r:f UDC

and DEO 'A' on the Cclmmencement of these rules are to be

deemed appointed as TAs and their earlier service rendered

should have to be recl<oned as regular service- However',

under clause 4 it is provided that UDCs and DEOs 'A' shall

be placed enbloc seniors and inter*se placement has to be

done irr accordance with date of regular appointment to the

respective grade"

9- No amalgamated tist of UDCs and DEOs 'A' has

been prepared from varigus C6mmissi6nerate. As per lettetr

di.rted L2-6-2OO5 issuecl by the Chief Commissioner of Custr:ms

and Central Excise at Lucknpw TAs/UDCs/UOCs pr6m6ted on a,C

l"r6c basis had been accordecl approval and were regularised.

t-
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(6)

l-{) - This has given r ise to the present OA '

Learned Counsel for applicant c6ntends that High Court 6f

Bo mb ay i n r71lF *695 7 / 2oo5 i n $-*S"-**QeJLdre--v--.. --Un-Lq[*oJ-*Ltrd"La,

dErcided on l-7-10.2OO5 has uphetd the restructuring and also

that the regular ser.vice of DEOg 'A'/UDCs on regular

appointment is to be recl<oned for the purposes of rules- In

this furtherance learned cclunsel states that rogularisatian

crf ad hoc ersttthile UDCs is not in consonance with the

p6Iicy of pre*restructuring and is n6t to be undertaken a"s

per the clarifications 6f Gpvernment 6rf India, Hinistry of

Finance dated g-7-2OO3- According tn the Iearned counsqrl

tfre amalgamated l ist is to f o1Io6 clause 4 of the

recruitment rules and those incumbents who were regular UDCs

and DEOs are tn be part of initial constitutign. As nc)

promoti6n or regularisati6n to the pre-restructuring cadre

is to be given pr6motion on ad h()c basis 9f the juniors

cannot be regularised- Acc6rding to the learned counsel the

action of the respondents is cgntrary to the recruitment

ru 1es -

1r^ Learned counsel for
la

applicants has

regu Iar isation

a

withgrievance that bY according

retrospective effect Rule 4 of the

redundant -

recruitment rules goe$

L2- Officiat respondents represented by Sh- R-N'

$ingh, learned c6unsel vehemently oppqsed the contentions

arrd states that OA cannot be maintained as PT was allowed

6ithout proper notice to respgndents and is bad in law in

v.lerar of the decision of the HiSh Court in CWP No-7581/2OOO

in OEAfe-gf.-QuiAf.aL-Y**-E-9***YadAg, decided on 2L -2'2oO2'



(7)

l5- It is fur.ther etated that a$ no amalgamated

list is issued the $ame is only an apprehension. He also

s'Lates that in para 4-g nf the oA wrong facts have been

averred- Accolding to him, ad h6c prrrm6tion w&s made a$ per

old rules which were in vogue and ad hoc appointnrent was

given af ter relaxation though no review DPC was held tlrey

have been treated a$ regularised under the clld rules-

L4-Shr^iD.R.Gupta,learnedccrunselappearirrg

for private respondents brought to our notice a decision of

the Hadras Bench of the Tribunal in OA*558/2OO3 and others

irr K,G. Raghuselvan v. Union of India, decided on

15.L2-2OO3, tarherein Rule 4 (4) of the central Excise Rules

ibid has been declared ultra vires- Accopding to him the

di rections 6ere issued to re*determine the sen iority af terr

con$u ltation r,rith the employees/representatives of

as$ociations on a fair and rational basis-

l^5 - In so f ar as ad hnc promotion and

regularisation of private respondents is concerned, by

placing reliance on a decisinn of the Apex Cgurt in E-*

Kup-eUAarUU**and-Arrr--*\1, -*gLgLq-*qt-*T--N--**aiad"-qL[gf*q-, 
]^998 SCC

(t*&S) L694, it is contended that ti11 amendment and

notification of the rules under Article 509 0f the

constitution, which has prospective effecto the earlier

rules are to be in vogue and would have to be applied' An

executive instruction on notif ication of restructu ring ralou 1d

not overrlde the statutory rules which stood in its effect

titl amendment- Accordingly, what has been contended is

that under the old rules having regard to the backlog

vi:rcancies applicants have been regularised are to form part

\
V of ilitial constitution of the rules ancl are seniors- l'le



(B)

also placos reliance on a decision of the Apex Court in

Un-Len-*-qt--*Lrrd-r-a*u**-&rrll-KtJLal*alad*qLhqL*-, l^ 9e e SC C ( L a s )

1020 to contend that no Government can resort to aeti$ns

depriving the promotional avenues without any credible

r(lasOns -

16- Learned counsel for nfficial respondents in

so far as decision of the Madras Bench is cclncerned, states

ttrat the same cannot be treated as a precedent, as the same

has been passed on consent and admission by the Counsel and

the Tribunal is not precluded f r"om taking a dif f erent view-

LV - In OA*1351^/2OOS applicants are working a$

UOCs and have sought quashing of the declaration of merger

of cadre of DEO 'A' with UDCs and LDCs and declaration of

RuIe 4 of the recruitment rules ibid as unconstitutional-

According to $h" Gupta applicants being UDCs are in direct

f ine of promotion for the post of TAs and are to be

considered f nr. promotion against the vacancies under the olcJ

rercruitment rules- The action of cancelling the

departmental action is misconceived- It is contended thab

seniority of DEO should not be cnunte<J frnm the date of

appointment as they were in the lower scale and the only

criteria fnr seniority should be scale of pay-

l^8- Official respondents' counset Sh- R-N-

$:ingh, vehemently npposed the cnntentions and stated that

the cadre re*structuring has taken place and <.JetaiIe-.d

discussion rtith the representative staf f of the a$sociation -

According to him, the object of merger was tc:

rationalise/form grades irrto a similar and uniform\



(e)

$kructure- DEOs have to

into computer, as such

s<Eniority-

a greater role to feeding data

are to be given preference in

pray

they

L<?- In AA*2262/2()03 LDCs and UDC$ challenge the

merger of the cadre of non*ministerial technical stream of

DF.Os with ministerial LDCs and UDCs- According to the

Iearnecl counsel. unequals have been treated as equals- DECIs

have been advantageously placed at the entry level and their

avenues of promotion ar'e better than applicants, which j.rs

cJiscriminatory violative of Article L4 of the Constitution-

By drawing a table it is contended that the two cadres are

d.lstinct and cou]d not have been merged. He prays quashing

of these rules and notification dated 2-5.2OO5-

20. Off icial r'espondents have vehemently npposed

the contentions"

21 - On carefu I consideration of the r ival

contentions of the parties, we are of the considered view

that the decision of the Madras Bench of the Tribunal in

Raghuselvan's case (supra) has upheld the validity of merger

and reckon ing of regu lar service in the irr itial

constitution- However, the }4adras Bench has declared Rule 4

(4) of the Central Excise and Customs Tax Assistants Group

'C'Rules as ultra vires with a direction to the respondents

to recast the seniority- The contention that tlris has been

a consent order on the admission of respondents cannot be

treated as a precedent, cannot be countenarrced as Union of

India canrrot be dissected - The stand taken by the

respondents on behalf of Government through a statement by

the Counsel is valid throughout the Benches of the Tribunal\.
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a$ the

which

c laim

holds

as to

even ln

of UDCs

these

wi th

(10)

stand not of the Counsel but of the Governmen t:1S

good cases - AccordinglY, the

LDCs cannot be countenanced

the Madras Bench ot' the

this plea is unf clunded antj

merger

of the decision of

High Court of Bombay

2'A- As regands seniority is concerned, we f ind

that the OAs are pre*mature as the amalgamated list is yet

to be recast by respondents- As the rules/notification have

come only on 2.5-2OO3, the senigrity shall be reca$b not in

ttre light of Rule 4 (4) of the rules but as per the

directions of the Madras Bench of the Tribunal-

23 - In so far as claim of appl icants in

OA-I-571/2OO5 is concerned, we find that new recruitment

ru les have been f inat ised on 2 -5 - 2OOI ti I l then the erlcl

recruitment rules cann6t be whittled down by an

arjministrative instructicln, i-e-, nr:tif ication of

arnalgamation and these rules remain in vogue tiII 1-5-ZOOi'l-

The UDCs who have been promoted on backlog vacancies as Tax

Assistants and their regularisation is valid in accordance

w.i th the erstwhi le statutory ru les and we are f ortif ied in

our conclusion by the decision nf the Apex C6urt in

K.uppusamy's case (supra) .

24 - As regards t>bjection as to maintainabi I ity of

OA*1S71/2OO5 as the PT was al Iotared without notice crn

administrative side by the Hon'ble Chairman, ES we do not

grant any substantial r'e1ief to appl icants except with elll

observa'Lion to f ol low the sen iority post amalgamation in

\- accorclance with the directions of the Madras Bench, taking

arrd in view

Tribunal and

is rejected"

1>-



i n t o corisi.derat:ion all the contentions putforth by various 

cadres,, ob:jectioni cannot be sustained. ihe Os stand 

disposed of accordingly. No costs. 

	

Let 	a copy of this order be placed in t h e c a s e 

file of each case. 

S 

	

( S han ke r Ra ii 
	

(V.K. Ma.jotra) 
Member-  (i) 
	

Vice-Chairman (ct;) 

S a n 




