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CENTRAL ADMINISTRATIVE TRIBUNAL.,

FPRINCIPAL BENCH

O0A No.15822/2003 with OA No.1523/2003

New Delhi, this the J{ th day

Hon'ble Shri Justice V.S, Agga
Hon 'ble Shri S.K. Naik,

QA& No.1522/2003

1.

2.

4,

Dr.Mcochd. Arshad Ansari
E~-61. AF Enclave |
Jamia MNagar., NHew Delhi
Dr _Mohd. Saleem

1307, Zeenat Mahal
Farash Khana, Dellhj
Br. Mahmood Ahmed
189/5. Zakir Nagar
Ckhila, Hew Deih:
Dr.Darakhshan Khanam

ﬁhAgency Hamdard Dawakhana

5.

6.

Mohd. Ali Road. Aligarh
Dr.Avesha Raza

B-4/274A, DDA Flats -
Inderiok. Deih!

PDr. NHaseem Akhtatr Khan
X/1717, Street No.17
Rajgarh.Coloy. New Delhi

04 No.1523/2003

1.

G:

3

Or. Dhanapuninit Yinay Kumat |
22. Manocha Apartments
Vikaspuri, Hew Deihi

Ot . Praveen Kumar

G-23/138, Sector 7. Rohini .
Deihi :

Dr. Mishi Arcra

22, Manccha Apartiments
Vikaspuri, New Delh:
Dr.S%rittant Kumar Panda
i6/167, Stireet No.5

Joshi Road, Karci Bagl

New Delh! '

" Dr.(Mrs.) Sujata Yadav

WZ-298, Shalkurpur, Deih)
Dr.Shashi Kant Vedi

208, Ambedkar HNagar
Kankarkheda, Meerut Cantt
Dr.B.S. Sharma

B-837, Shastiri Nagar, New Delhi
Dr. Hemant Kumar Panigrahi
16/137. Sireet No.5

Joshi Road, Karot Bagh

New Delhi

(Shri Ashwani Bhardwa), Advocate)

1.

versus
Chief Secretary
Govi. of NCT of Deilh
Secretariat. IG Stadium
Hew Deihi

of Marchi. 2004

rwal, Chairman
Member (A

Applicants

Applicants
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2. Principal Secreetary (Health)
Department of Health & Family Weifare
Govt. of NCT of Delhi
Secretariat, IG Statidum, New Delhi

2. Chairmsan
Union Public Service Commission
Shah iahan Road, New Delhi .. Respondents

(Shr1 Vijay Pandita. Advocate)
. ORDER
Shri S.K. Nail
The 1ssues involved and the relief sought for in both
these +two OAs are identical snd therefore we proceed o

digpose of the same through a common corder.

2. Applicants, 14 in number, by viriue of the present
OAs  have challenged the vires of the Recruitment Ruies
notified in the Gezeite of India on 11.12.2002 for .the
post of Lecturer{Unani) and also the selection process
initiated by the respondents for fitling up of lhe post
of Lecturer on the basis of the aforesaid R/Rules as also
on the basis cf 200-point rostler instead of 13-point

roster.

OA_1522/2003

3. Brief relevant facts I1n so far as this OA =
concerned are that previously A&U Tibbia College was
managed by a board constituted by the Govi. under Tibbia
College Act., 1952. On 20.12.1885, réspondents framed
R/Ruies for various posts including that of Lecturer, as
pet which there was no provision for consulting UPSC at
that time and the Lecturers were selected by Staff
Selection Board. The respondents tcok over the Tibbia

Coliege wvide notification deted 303.4.1888 which provided
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for protection of service benefits'of the employees of
the college. As of today., there are 45 posts of Lecturer
{23 Avurveda and 22 Unani}. While applicants No.2 & 6
have been continuously working as part-time
Lecturers(Unani} from February, 1889, applicants‘1 & 3
have beén worikking as such from June, 2000. In response
to the advertisement  dated 14.10.2000 inviting

applications for the post of Lecturer, applicants applied

for the same and they were appointed as Lecturer on

contract basis in March-April, yeaf 2001 on the beasis of
the R/Rules framed on 20.12.1985, for a period of one
year or till the posts are filled on reguiar basis.
Their services were further extended by order dated

21.5.2002 and again by order dated 30.5.2003.

0A_1523/2003

4, Applicants in thls OA were eariier working as
part-time tecturer (Ayurveda). They also applied in
response to the advertisement dated 14.10.2000 and they
are appointed on contract basis for a period of one yeaf
during March-May, 2001 and their éefv:ces were further

extended by orders dated 31.5.2002 and 30.5.2003.

5. In ithe meantime, respondents notified new R/Rules fTor
the said post on 11.12.2002 and on the basis of these
#/Rultes respondents have sent the redulsil:on to the UPSC
for making regular appointment to the post of Lecturer
{Unani1}/lLecturer (Ayﬁrveda). Aggrtieved by this, they

have filed the present OA.

Tooi




ey T

i i

=T BRI R TR AT AR T

S T TR

L TR

6. Respondents

in their reply have contested the OAs and

have raised a preliminary objeciion: relying upon some of

to the effect that

ihe Judgements of the Supreme Court,

Tribunat cannot direct the govt. to frame statutory

Rules or amend existing statutory ruies under Article 308

in a specific manner so as to alter condition of gervice

or civil servant in terms of direction. According to the

dated 14.10.2000 clearly

respondents. the advertisement

ere advertised on contract basis

shows that the posis w

ontly and was not a regular appointment and the applicants

condtr ttons of the

have accepted the terms and

appointment. It is not denied that their appointments

were extended further by orders dated 31.5.2002 and

30.5.2002. But it is contended that their appointment

was dehors ihe R/Rs and was only on contract basis. New

were to be amended

set of R/Rutes, after the take over,

in accordance with the guidelines approved by the Central

Council of India Medicines (Statutory Body, constituted

by Govt. of india under INCC  Act, 1970) and were
notified on 11.12.2002, af ter due consuttation with upPsC

Hon'ble LG and the

as well as after the approvail of

department has already sent the requisiiion to the UPSC

According to them,

on 16.4.2003 fer heguiar appointment.

post of  Lecturer in Ayurved € and Unani is a Grade—| post

for which onty the UpPsC 1s authorised to make aectection

as pec Govt. of lndia norms. Applicants shouid also

apply for the posts as and when nottfied by the UPSC. 1t

is stated by them that since there is no departmeﬁt—wise
sanction for postis tssued separately. the 200-point
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roster has been made operational as per Govt. of india s
instructions for implementing the reservation policy in

this respect. in view of this position, the OA deserves

to be dismissed.

7. We have heard the tearned counsel for the parties and

perused the records.

8. During the course of arguments, the learned .counsel

\i

for the applicants has contended that the respondents

-
have revised the R/Rules vide notification dated
11.12.2002. whereas the app!icants were engaged. even
though on contract basis, on the bas:s. of the then
existing R/Rules ot 1485 and the p&sts against which they
have been engaged could be tilled up on regular basis
enly on the basis of the erstwhile R/Rules of 1985. The
counsel has stated that there are a number of jud:cia!

" pronouncements hotlding that ear|ier vacancies have to be’

o frlied up on the basts of R/Rutes prevalent at the time
of occurrence of the vacancies and could nct he subjected

F

tc any change because of revision in the R/Rules on a
later date. Further, the counsel has vehemently argued
that the revised R/Rules are defective and untenpabie. In
this context, he has stated that as per old R/Rules where
a PG candidate tn  the concerned subject was not
available, PG in any subject could be considered for
appointment on the said post. In the new R/Ruies of
2002, respondents have changed the criteria and have

Imcorporated a provisioon according to which where PG in
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the concerned subject is not avaiilablie. a graduatle with

degree would be considered for appointment to the said

post. A mere degree holder could not be expected fp teach

PG coourses, This action on the part of respondents

amounts to downgrading the standard of teaching and

detrimental to the interest of the students. The counsel

has contended thal the same has been done del iberately to

ensure that the applicants are

excluded from theijr

candidature being considered even though they have been

in service for l{ong periods.

9. We are not quite convinced with the arguments of the

learned counsel! for applicants on this point. We find

that the Tibbia College was earlier managed under the
Tibbia College Act, 1952 and the same was taken over by

the Government during the year 1998 and the old Act of

1952 was repealed. After the take over, as has been
contended by the learned counse! for respondents, they
started the process of review of ihe entlire functioning

of Tibbia Colilege which atso i1ncluded Areview of the

R/Rutes. {t was becatise of this decision of the

Government that the vacancies were permitted to be filled

up  on  ad-hoc/contract basis as a temperary measure

pending finaltsation of the R/Rules which were finatly

notified during the vyear 20021 To contend that the

vacancies which had occurred duritng the period prior to

the take over sheuld be filied up on the basis of

erstwhiie R/Ruies, m

our view, will not be tenabie

since, with the taking over of the Tibbia College. by the

Government vide the Act of 19898, the eariltier

act/regulation framed thereunder also stood repealed and

thus-begame nen—-existent.
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10. On the contention raised by the learned counsel for

the applicanis that the revised R/Rules have ithe effect

of diluting and downgrading standard of education, we

firstly find that it is not for the applicants to raise

: such an ob jection as there are specific

' experts/regulatory body such as Medical Council of India '

: and in case of indian System of Medicine, the Central
Councii of fndian Wedicines who are responsible +to

v prescribe the necessary qualifications for wvarioous

e

QJlevels of education. Secondiy. respoondenis have

notified the Rules under their rule mak 1ng power which in

R e e ekt e

normal circumstances cannot be interfered with in
jugicial review. The apex court whiie commenting on this

aspect I1n case of V. K.Sood Vs. Secretary, Civil Avigtion

=ty i -

"

{1993 Suppi. 3 SCC 8), has categorically held thal To

presctibe the particular qualifica(ion for a8 particutar
post is not the function of the Supreme Court. The
President or authorised person is entitied to prescribe

‘ the method of selection, quatification for appointment to

an oftice or to a post under the state. No molive can be

‘ttrlbuted to the rute making body under Service rules,

|

Constitulion of India Article 3087. Simijarly, in Mallik

Vajana Rao Vs, Siate of AP [1990(2) SCC 7071, it thas

again bheen held that "The Court/Tribunal cannot direct
the Government to frame statutory rules or amend existing

statutory rules under Article 308 in a spec!| fic manner so

AR TP IINE T S A T

as to alter condition of service of civil servant in

terms of direction”.
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-maintaining post-based roster and not on Lhe

vacancies and

8
11, Wilth regard to the respondents having reduced the
age_limit prescribed earlier from 40 to 35 in the revised
R/Rules, we are inclined to agree with the ‘arguments

advanced by the learned counsel for the respondents that

it ts the subject matter of policy and bringing in
uniformity be tween valrious éducational institutions and
therefore it wtll not be appropriate for the Tribunal to
intervene in the matter. Further as already stated it is
for -the Central Council for iIndian Medicine to prescribe

such requirements and the applicants would have no locus

standie to chalienge the same.

12. Coming to the objection'raised by the {earned
counse | for the applicants that respondents cannot

operate 200-point roster -as the vacancies are hardly two
or three-{n a particular subject and that oﬁiy 13-point
roster should be made applicable. we have been informed
by the learned counsel for the respondents thai there is
no discipline-wise sanctioned posts and all of them are
in the category of Lecturers and therefore 200-point
roster has been made applicable as per Government of

India nstructions for implementation of reservation

policy. The counse!l has produced the registers
maintaitned by the department 1n this regard. We find
that in keeping with Government of lndfa: Depértment of
Personnel & Tratning OM dated 2.7.1897, they are

basis of

Since the Depariment has not  sanctioned

post for each .discip!ine separately, there s nething

wrong in operating 200-point roster.

b
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13. Thue all the points raised by the applicants are

devoid of merit. However, keepﬁng in wview that
respondeﬁts have reduced the upper age timit froﬁ 40 to
35 in the revised R/Rules and taking intc consideration
the fact that ths applicants are in service with the

respondent-department for some time, it would be open for

‘the respondents to gonsider as to whether the applicants

could be granted age relaxation limited to the extent of
service they have rendered with them 1in case the

applicants make a reguest fTor the same.

t4. Both DAs are disposed of in the aforesaid terms. No

costs.
(S.Kfrﬂ;;;;” (V.S.Aggarwal)
Member(A) Chairman
/gtv/






