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CENTRAL ADMINISTRATIVE TRIBUNAL 
PRINCIPAL BENCH 

1 	O.A.NO.,820/2003 
with 

Z. O.A.NO.479/2003 
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New Delhi, this the j 	day ofpi. 2004 

HONBLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN 

HONBLE SHRI S.K.NA1':K 5 'MEMBER (A) 

QQ3_j 

1. Dr. Rajesh Kumar Chhoker' 
s/o Sh, Sukhpal Singh 
aaed about 35 yrs. 
rio WZ.-124 C/3 
Virender Negar 
New Delhi. 
and working as. Lecturer 
in Shalakya Speciality 

in A ? U Tibbia College 
under the respondents. 

Z. Dr. . Rajesh Sharma 
s/o Sh. Aniar Na,thSharrfla 
aged about 33 yrs. 
r/o 50, ODA Flats 
Gulabi Bagh 
Delhi and, working as Lecturer 
in DravyagLina. & Ras Shastra 
in A&U Tibbia College under 
the respondents. 	. 	... 	Applicants 

(By Advocate: Sh. S.S,Tiwari) 

V e r s us 

1 . Govt.. of NCT of Delhi 
through Chief Secretary 
Govt..of NCT of Delhi 
Delhi. Secretariat 
I. P. St.adiL.trT 
New Delhi. 

7. principal Secretary (Health) 
Govt. of NCT of Delhi 
Department of Health & Family Welfare 
Delhi Secr'etariat I.P.Stadium 
New Delhi. 

S. The Director (ISM&H) 
Directorate of I.S.M. & H , 	' 

A&U flbhia. College Campus 

Karol Bac)h 
New Delhi. 	 . 	 . . . 	Respondents 

(By Advocate Shri Vi jay Pandita) 



I 

Q.J4W,2O3: 

On. 	H. C. Gupta 
/o 	Sh. 	O 	P 	Gupt,a 

rio 	B-67. 	ND.M,C' 	Flats 
eshav 	Kim 	1, 	Vikas 	Pur i, 
New 	Delhi 

Dr. 	Abdul 	Naslr 
5/0 	Prof. 	A.H. 	Farooqi 
r"/o 	F lat, 	No. ZO3 	RZ-2541 /28 
Tuglakabad 	Extn. 
New 	Delhi 	0 	019. 

., 	Anpj'cnt 

(By 	Advocal:e: 	Sh, 	Madhav 	Par'ijkag-) 

Versus 

1. 	N.C.T. 	Of Del h I 
Lhrough 	its Chief Secretary 
1. p. Sachivalaya 
New 	Delhi, 

Z. 	Pi"incipal 	Secretary 	(Health) 
Govi:, 	of 	NCT 	of 	Dc.!. hi 
I. P. Sachlvalaya 
New 	Delhi. 

Director 

Directorate of Indian System. M. 	& 	H, 
Iihhj,a Collecle Campus 	Q 

Karol 	Bach 
New 	DelhI. . * . 

	Respondents 

(By 	Advocate: 	Sh. 	VI jay Paridj,ta) ... 

003: 

L 	Dr. 	Srikart 	Panda 
5/0 Sh. 	Basudev Panda 
r/o 	00 	Or,, 	H, K. Panij 
16/137 	Street 	No.5 
Josh I 	Road, 	Karol 	Bagh 
New 	D e 1. I') I 	110 	0 0 5 

2'. 

	

Dr. 	Pr aveen 	Kumar 
s/o Sh. 	Bahu Ram 
r/o 0/0. 	Sh. 	Baleshwar 	Prasad 

I 38. 	Sec1:or-7, 	Rohiri 
DelhI 	110 	085. 

3. 	Dr. 	Nishl 	Arora 
w / o S h . 	Paw a n 	Kumar 
r/n 	22.. Marocha 	Apartments 
VMS Purl 
New 	D e 3. h i 	- 	11 0 	0 18, 

Dr. 	Hernant 	Kumar 	Panigrhj. 
s/c 	Sh. 	Ariur 	Pari,gr"aIj 
r/o 	A/I37 	Street 	No, 
.1oshj, 	Road, 	Karol 	f3agh 
New 	Delhi 	110 	005. 



Or (Mrs. ) Suata Yadav 
w/o Or. Alok Yadav 
r/o WZ-298. Shakur Pun 
Oe1.h 	- HO 034. 

Dr. Shashi. Kant Vedi 
Sb 

 
Sh. D. C. Ved:i 

r/o 208. Ambedkar Nagar 
Kankarkheda, Meerut Cantt.. 
Meerut: (U. P. ) 

0 r . B. S. S ha r ma 
s/o Sh.. Hari Prasad Sha.rma 

, 	
r/o 8-937. Shastri Nagar 
New 	Do]. h i. 	- 11 0 052. 

Dr. Ohanapunini Vinay Kumar 
w/o Dr. Parimi Suresh 
r/o 22, Mariocha Apartments 
Vikas Pun 
New Delhi - 110 018. 	 . . . 	Applicants 

(By t%.dvocate: Sh. Ashwari5. Bhar'dwaj) 

V ens ii s 

1 . Govt.. of N. C. T. 	Delhi. 
through The Chief Secretary 
G.N.C.T; of Delhi 
Secretariat., I. G.Stadium 
New Delhi.  

2. The Principal Secretary (Health) 
Govt. of NOT, Delhi 
Department of Health & Family Welfare 
Secretariat, I.G.Stadium 
New Delhi. 

3 The Director (ISM & H) 
Directorate of ISM & H 
A & U Tibbia College 
Govt.. of N.C.T., Delhi, 
Karol. Bagh 
New Del id -- 110 005. 	 . . . Respondents 

(By Advocate Sh. Vi jay Paridita) 

Wp 	1J2Q.Q ..... 

Dr. Mohd. Saleem 
s /o Sh. Abdul Waheed 
r/o 1307, Zeeriat Mahal 
Farash kharia 
Delhi - 110 006. 

Dr. Mohd. Arshad Ansari 
s/o Mr. Abdul Hafiz SB 
r/o E-6 1 	A. F. Enclave-I 
Jamia Nagar, Okhla 
New Delhi. - 110 025. 
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3. 	Dr . hmoc>d Ahmed 

/0 
Si1. 	

MWOO1 Ahrned 

Ohi. 
99/s, 	Zak 

New 	Deif 	110 

. 	Or, 
d/c> 

iarakhshar1 	Khar)a, Mr, 
r /o 

Sher 	Hasr) 	Kheri Ace 	
Hatrlda,d 

No Nc) Dawakharia A 11 	roa ci 
. 202 	OOi 

Br, Avc 
w/o Ut-. Mohcl. 

Al jaz 
r/o R4/27A BOA Flt5 
Irderio, Deij 	

110 035, 
6 Or- NaseeM Akhtar Kh an S/C) Sh, Matic)c)b 

Ahmed Khar> r- /
' 
 c/c> Dr. A. K. Gupt 

X/jj 7, Street 
No, 17 ka:ioh CO)criy 

Delhi 
 

Appj icerts 
(By Advoc te SN, Ashiar> i. Bhardwa j) 

Ver S US 

The Govt. of N. C, 1, 	Dcl hi. Through The Chi.f 
Secrefar y C. N. C. T. of Delhi. 

Seor etj- ía t, 
I. C. 

New Del h i. 	Stadium 

2, The Pr •r>p 	
Secretary (Healtj1) Govt. of NOT! Del hi 

Oepaj t:rner> t of Heal t.h & Farn'i .1 y Weifare 

New Del h 

3. The D)..'ectc>rJISM & H) 
Di rec- te 	T SM & H A & U iihh) 
N.O, T. 	

College Govt. of 
Delhl Karol Ragh 

New Delhi, 

QY 	 Respor>cJct,. 
te 	

•Sh. VI ay Parjd} tEl 

Justi

0 .JLLijcQmmort) 
Ce V. S. Aaar- ta I - 

Dy 	

hi . Conrrton or der we propc>50 to di. Spo;p of 
the 	aiof-es.aj d 

four OA, since the fac:ts are a 	 iderti.cai rid Corlt:roversy 
is also common. 	

We take the fact.5 frorr, BA No, 
820/2003 and BA No, 1520/2003. 
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2. 	The Tibbja College Act had been enacted in 

the 	year 	1952. 	In x'ercise of I the Powers conferred 

u n d e r Clause (ci of Section 16 of the Tibbia Coil age 

Act of 952. reguJatons had beer, framed. 	Reion  gu1at 

7 per tains th the confirmation of, temporary &np1oye5. 

It reads 

7. ConfirmatIon: 

(1 ) 	A's and when regular vacancies in 
permanent posts occur the 
temporary employee holding the 
post of 	Secretary, 	Pririci pal. 
Managers. of Hindustani Dawakhani 
or 	'Ras'ayarisla1a 	who 	have' 
c0mp1etec 	n o t, less than .3 years 
of Service (including peri(:id of 
probation 	as laid 	d o w n 	in 
Regulation 6) may he cor,sldered 
for 	confirmation and . confirmed 
w i t h the prior approval of the 
Chief Commjsson 

(2) 	As and when regular vacancies in. 
permaner,t, posts occur, temporary 
employees, 	other 	t h a n 	the 
Secretary, . Principal Managers of 
Hindustan,j . Dawakhar,a 	and 

may he cons ider'ed 
by the Board f(r cor,ma'r)or, 
after they have completec 3 Years 

	

a tisfactor'y service 	(i nd udi. rig 
the 	period of probe tion if any) 
and 	i f otherwise suitab 1.e. may be 
confjrmec LIr'der the orders of the 
Board. 

I he TihbI,, Ccii. age Act, 1952,  was repeal ec 

by 	r bbia College 	(Takeover) 	Act. 	1997 	w. o. f. 
319, 	

By \/rt,,ie of the present Act, 1997 

n afar r e d to above, 	the management of the Ti hhia 

College 	stood . transferred and 	vested with 	the 

Gover'nme,', t of Delhi. ' 

/ 



Section 	2 (e) of 	the 	Act 	def i.. nes 
Covj imerit 	rriear)5 Leutenan t Governor of National 

Capi. La] 	
icr i tory of Delhi appojntec by the Presi dent: 

under 	Article 320 read with Article 2 39AA of the 

COnstJ t:ution, 

Setior 	16 of the Delhi 	Tibbia Pol Leqe 

(Take over 	Act... 	1997 Which pertains to repeal of 

Tibbia Jo] .ieqect, 1952 	fir t.hAr provider 

16. 	Repeal of Tibbia College 
Act 	1952,— T h e Tii.hbja Coil eqe Act., I 

D 9 152 el. hi. 	Act: 	No. 5 	of 	1 952) 	J.s 	hereby 
repealed w i t h effect frorri the day of the 
r;omi nç into force of this Act 

Provided that aiythi nq done or 
any action taken under the Act so 
repea .1 ed which could have b e e n done under 
this Act if it, had then been in force 
sha .....be deemed to have beer, done or 
taker) under the corresponcfl ng provisions 
of this Act: 

Provided fur t h e r,  t h a t sub ject. to 
the provisions of this Act the repeal of 
the 	pri nci pal Act 	shai.l not render 
i valid any order, notice, notifjcati on, 
recovery or other thing issued or 
efected thereaftet, before the day of 
comi no into force of this Act nor,  shall it 	affect 	the 	enforcement of 	a n y '. 

	

	
liability incurred thereuncier hefore the 
commencernent of this Act. 

Anpi icant.s 	(Dr. 	Ra -)esh Kumar Chhoker 

CLher 	
in OA 820/2003 and applicanrs in OA 1 79 / 2 0Q3 

:. 	t..... 	aside of the order 	of 	26 2. 2003 a n  d 

di recti. no the respondents to consider their claim for 

regular I setion in terms of the ol d recrul tment rules 

dated zo. 12. 1985 with conse quential benefits 	The 

irnp..tgne order of 26.2. 2003 reads-. 

	

Reference 	h i s 	letter 	dated 27. I 2003 on the above rrleriticined subject. 
Dr. Rajesh Chhokar, Lecturer is informed 
that the request made by him vide h i s 
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letter. 	dated 	11.11 .2002 	for 
egulan.sat.ion of. his services hs b e e n 

COnJSideredby the. Competer 	Authoi- j ty. 

The Competeri t At.t,hc,r 1 ty is of the 
view that the posts of Lepturer 
(Ayurved 	& Una.ni ) are Group A 	posts 
and the regular appointmedt agairit these 
posts can only be made through LJPSC. 	In 
view of the facts that there is no 
provision in the R. Rs to regularize the 
services of the adhoc appointees, his 
request "is turned down as he is an adhoc 
appointee. 

- 7. 	Some of the releva...it facts are that on 

7.7. 
1998. the Governinient of NCtioñ1 Capital Territory 

of Delhi had irivitedap1 ..cations for certain posts in 

the A & U Tibbja Coflege, Karol Bagh which were to be 

up on ad hoc basis. 	Irr pursuance of the same. 

the applicants had applied and the represeritat,e 

c der appointing one of the april icants reads: 

On the recommendation, of the 
staff selection hoard, the Lt. Governor, 
Delhi. . is please to appoint Dr. 	R1eh 
K u m a r G h h o k a r to the post of Lecturer 
Ayurveda in Shalakya subject on a purely 
temporary and adhoc basis with effect 
from the date of his joininig the post for 
a period of six- months, or till regular 
apoi.ntment is made, whIch ever is 
earlier, on the following terms and 
coridi ti.c>ri : 

The post is pi.irei y or adhoc bas:i s 
for 	a period of si. x months or 
tii 1 requl 	appointmert is made, 
wh1ch ever is ear]..icr, The 
appointment can be terminated at 
a n y' time 	(on either side) 	by 
giving one rnohth s notice or by 
paying one morith s salary without 
assigrijng •ai'y reason or 	fal I ure 
to comhi, ete the initial per1c)d of 
three months to the satisfaction 
of the competent authority. 

The appointee shall be placed in 
- 	the pay scaie.of 

u
Rs, 8000-13.5QO/. 

NPA and 'other sual allowances. 
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8. 	The said ad hoc appointrn€rit had cont:i flLied 

and vi de imui.igr- ec order, the request of the applicants 

ri this regard had heeri rejected. 

9, 	Applicants 	col"itention. 	is 	thai: 	t h e y 

ocr U nued to he aoverrier by the old Act. 	ihere w a s rio 

deemed repealing of the Rules and regulations that: 

were tramed under the Act of 1952, 	Therefore, 	they 

are entitled 'to he Considered for,  regular 1. sati on, mor e. 
so. 	w h e n t h e y Continued to work

o   sufficientiy bra 

period, 

Respondents have contested the said 

applications. 	They insisted that the Tibbia College 

Act of 1952 ws repealed by the libbia College Act 

(Take-ovpr) of 1997. 	Due to change of management in 

the 	Ti hbia College, the entire system of functioning 

was 	reviewed. 	T h e recru]tment 	rules had to he 

**i. ed, 	The appointient of the applicants was 

purely temporary and on ad hoc basis. 

Similar plea raised by sonic other 

applicants had already been rejected in the case of 

Dr. 	DivpreetSahni & Others i. Government of NOT of 
Delhi 	& Others in OA 988 / 2001 with connected Original 

App1jctçç decided or 19.9. 2002, 

It is denied that the Cpplicants are 

entitled to any of the reliefs, and it is insisted 

that the regular appojrit,ent can only be made in 
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accolaice with the' ruie.s that have been enacted in 

whl oh cons itatiori of Union Publlc 
Service Commissi on 

	

is t)CCe cry. 	
I 

3. Similar two Original App1icatris 

No. 520/2003 and 152 1 / 7
00 hcv also been filed by Dr. 

Sri kanat 	Panda & Others and Dr. 	Mohd, 	Sa1efT1 & 
Oth -, respecvely 	

The facts basjcy are the same 
excot 	thai., herein 

the applications were i rivited for 

filling up of certain Posts with a Consolidated salary 

of Rs.!0000/_ on contract basis. 	The advertisement 
appeared on 	14. 10. 2000. 	In pursuan 	of the said 
advert IsEnenit 	some of the persons, were appointed 
lnc;iudirig the 

applicants, on contract basis for a 

Per ' ocj : °' one. year or t. ii the Posts 
are fi .1 led up on 

regular 	basis, 	whichever 	is 	earlier. 	The 
represIt.ctl\,e order 	dated 	is. 2. 2001 	end relevart 
portic,n of the same reads 

On 	the recommeridat. j ons of the 
Staff Selection BOahd. the L t. Governor 
Del, hi. is leaspd to offer the appoi n tmeri t to 	Ms. 	0. 	

Viriaya Kumcg-i d/o Shr I Pal ni Suresh to the post 
of Lectur. (Sub ject. - P asut I 	a n d Stri Roaa in Ayurvedj. and man 1 	Ii hhia. Col iee, Karój 	Bagh 	New Delhi 	on Con tract basis with eff 	fro, t.h e date of hl s j  ol nina the post, for a 

peijod of one . year or til I the posver 
ts are fi 1 . ... d up on regular hasjs.q  whiot e 	i e 	Uer 	on t he 	fol .1 owin 

a 	
g terms and on di. tion's 

The appointment shall 
r. 	

purely on contLr act basis fo a pero( of 
one year or tiij the posts are 
filled up on regu1a, basis, 
WhiChever 	: ls. 	earl icr, 	The 
aPPoint,rje,rjt shall be liable to be 
ermi,rated at any time (on ei the r 

Side) by givi rig oriemonth notice 
or' 	by pyj fib one mOnth's salry 
Without assignjn any reason o r, 
failure tocornIpipte the initial 



_r1o.j 

.. period of thre& months to the 
sat1sfact,n of the comoetent 
a u t ho r 1 t y 

	

2. 	The aripointee shall he paid the 
consolidated 	salary 	of 
rs. 0 000/- per month. 

The applicants in these Original Applications (i.e. 

OA 	15ZO and GA 1521. of 2003) also, in similar manner 

seek a directjc,r, to regularise their service from 

their ml tici date of appointment and further contend 

that a decsjon had been taken by the Cabinet 

Commi ttee of Delhi Government. The file may he called 

and necessary •instructiors issued. 

	

14. 	The said Original Applications have also 

been contested. 

	

15, 	The first and foremost question came up 

for consideration was as to whether the regulations 

framed after the Tibbia College Act of 1997, 	the 

Tibbia Coiieae Act, 1952 would automatically he 

repealed or not? 

	

16. 	We know from the decision in the case of 

WATSON v. 	WINCH, .1916-171 All England Law Reports 

Reprint: 972 that when an Act of Parliament is 

repealed, it must be considered (except as to 

transact,ac,r1 past and closed). 	In that event, 

bye....laws would also become invalid unless they are 

preserved by the repealing statute. 

	

17, 	Section 24 of the General Clauses Act of 

1987 provides the necessaiy key to the controversy. 

It reads: 



24. 
Continuation of orders 

etc., issued under enactmeiits repealed 
and re_enact.ed_ 

Where any iCentral Act] or Reauiatj0 is, after t-he onmetj At., 	 ndof 	 pffeflt 
or 	 e and reercted with

out modification then 4  Unless itisotherrje  
expressly provided any appojntment. 	flOtiflcatjc,ru 	order, scheme, 

	

	rule, form or h
IssUed ye-)a, Imade cr1 

under the repealed Act or' Reaulatiori 	shall, 	so far as it is riot 
inconsIstent with the provisions 
reeriacted 	continue in force, and 

be deemed to have bee imade or] issued 
under the pro',j Sions 	so 	re-enacted unless and untjj 	

super'spdecl by any I appo1 tment, 	rioti ficati on, 3 	or der, chetnp 	
rule, form or by'P-law Irnade or,  1 Issued under the provisions so reenjactec land 	w h e n 	any 	rCentu"ai 	Act] 	or Reaulat ion 	whiOh. 	by 	a notification uncjei 	

SCctioni 5 or 5-A of the Scheduled District 	Act, 1874. 0 4 of, 1 B74) or any 
a 
like 	aw 

J, has been extended to any local re a 	
has, by a SubsepLuenit notifica U on. 

been Withdrawn from and reextenced to 
suc:h area or 'any 	part thereof 	the provisions of such Act or Re1jlation 
shall be deerneci to have, been repealed and 
re'enactPd in such area or part Withlp 
the rrieaniinia of this selection 3. 

18, 	
The basic principle remains the same 

which we have referred to above. 	T h i s h a s been 

enacted to obviate the ClauSeS included in every 

repeal in 	
arid re-enaited bill, to keep the order, 

SchEri, 
bye-jaw or rule Wh1ci is proposed to be 

Superseded 	
It provides that if any Central Act or' 

ReQuiatir is re ..enacj:pd with 	
without modification 

then, 	
unies it is otherwise expressly provided 

	any 

Cappc)intnlerit notification 1 order, scheme, rule, form 

or bye-lai Issued under, 
 ' the repeled Act or 

Requlatiori shall continuje to b 	n foce and shall be 

deemed to have been issued under the proisjons 
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re--enacted, unless and until it is superseded by any 

order, scheme, r- u1.e forrri or bye-law. 

19. 	The Supreme Court considered this 

question in the case of Chie.f Inspecto.r of Mm.esand 

another .tc. --  v. 	Kar.amC.ha.. Thapa.c .AIR 1961 SC 

838. 	. Herein the Coal Mines Regulations were made 

under the Mines Act of 1923. Regulations had heen, 

framed in exercise of the powers conferred by the Act, 

The Act was re-enacted as Mines Act of 1952,  	in 1955 

no rec.iiations-  had been made, and on facing such a 

si Lua tion. the Supreme Court held 

(20). 	The true position- appears 
to be that the Rules and - Regulations do 
not Jose their character as rules and 
r-egulatiors, 	even- though they are to be 
of the same effect as if contained in the 
Act. They continue to be rules 
-subordinate to the Act, and though for 
certain purposes, including the purpose 
of constructjori they are to be treated 
as if contained in the Act, their true 
nature as subordinate rule is not lost. 
Therefore, with regard to the effect of a 
repeal of the Act, they continue to be 
subject to the operation of S. 24 of the 
General Clauses Act. 

(21 ) For the reasons given above, 
we have no hesi tatiori in holding that the 
Provisions of S. 31. sub-sec. 4 of 
the Minel Act, 1923, do not stand in the 
way of the fLill operation of S. 	24 of 
the General Clauses Act, 1897, and that 
in consequence of these provisions the 
Coal Mines Regulations, 1926, 	continued 
to be in force at the relevant date and 
have to be deemed to be regulations made 
under the Mines Act, 1 952, 

20. 	Once again Section 24 of the General 

Clauses Act came up for consideration - in the case of 

Harish Chan .dra v. !hn.9WW2f,MRdhYA,Fradeah, AIR 

1965 SC 932. Herein the Madhya Bharat Iron, Steel and 
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C.. 13) 
5cr ap 	(Prodtjctior 	Procurement 	and 	Oistr ibu 

Or der 	1949 Ws promrngat.e on 	4. 6. 1 949 in 
CXiçp of the powem 	cOn1feifpd by Sect on 

.4 of 
Ma dh ya Pharat 	c- r aI Suppi les (Temporary Powe 
Act 	(8 of 1 948. 	By roti rlcatiorj of 1 99 	the scrap 
dee I en 	Association 	had b e e n 	gmant'. - 	Spec 
pr i vi ie 	of selling Scrap. 	

The Madhya Bharat Act 
I" 	r t- e ri to above was 

repealed by vi rtmip of 	the 
F sser) t I a). 	Supp ri. ie 	(Tempc)g-.. y Power' s ) Amen diner t 	Act. I 	ij 	uriem" 	whj,(h the Esserti 	Suppi I es 	(Tempry 

ci Act.. Of 	1946.  	
was e tended to t:he Part 8 

The Aur,rp 	
Court he) d that the effect of Lh 

exteni,icn of Esse 
I  n tial Suppfles 	(Temporary Powers) 

Act. 	
I9 it; was not only to repeal the MCdhy 

	Bharat 
Essentici 

Supp]jes (Temporary 
Powers) Act. 194 	but 

also the Madhyc Elhanat Scran) Control Order that had 

been so issu3 	SCtj 	
24 of the Genera Clauses Act 

will 
have no application 	

Once the statute under 
whj,ç;j'1 	hyeikj 5 

are made were repealerl those bye)a, 
are 

	

	imoi led) y 'repealed and 
cease to have anyvalj ty 

unless the repealing statute contains some PIoVisjors 

V (p the va], idi ty of the 
hye-]aw rotwi thstandl rig 

the re pee 

1 	
milar" wBs the findings of the Supreme 

Court. in t 	case Q f D r
ca1 Wor V . 

Mu.fliolpa 	
(1985) 4 SCC 92. 

It WaS helc3 that ordjnianoe and the Government Rules are 	Stopqa 	
measLr a n d it 

would automatica] iy 

cease to operate as Soon as the 
MLtrJicjpa1t 	issued 

Its own hye•-Ta5 Under the . appror)riate Act. 



22. 	In the p r e s e n t case, the Tibbic Col ieoe 

Art.. 	952 	was repealed by 	t:he 	Ti. hhia. 	College 

(Take•ovei - ) Act' of 1997 as a] ready referred to above. 

It 	was 	rot, 	a case of re-'-erjact,yerit with 	or 	Wi thoitt 

rod, flca tiC)fl 

23 	Not, only that, in the present case as we 

have already pointed above. all the appoi ntments of 

( the 	apr,il'icants had been made after the Tibh'i a Collepe 

(Take'over) Act of 	997 and they have riot b e e n in 

Exercise oi a n y provisions of' the Tibbia Col lege Act, 

1"952 or the Regulati ors therein, .' In that view of the 

Ira t..ter, the app] 1 can ts i. r'deed cannot take. advantage of 

what i. s being uraed vehement] y at: the Bar', 

24. Not. only that',, if for the sake of 

ar gumert 	it.. 	is 	taken 	that 	Regulation 	'7 	of 	the 

regulr..ions 	fr amed in 'the year 1961 .,inder the 	T 1. hba 	' 

College Ac t. 	1952 was alive on the date when the 

'ppi .mi.s 	w e r e 	taken 	into 	service, 	still 	the 

applicants indeed have no ground to succeed. 	It only 

refers to the fact that temporary employees may be 

considered if they h a d 	three year's satisfaory 

Jt, 	does . riot, 	confer 	any 	r ight. 	fcr 

reulcr I sati on to such employees and otherwise also 

(-'a ri ts were either appolnted or contractual 

basis or' or' ad hoc basis, 	it does not conf'er any 

right to such employee, 	in that view of the matter 

even 1 n the a], ter rati ye, the applicants carrot take 

advantage of 	this particular plea. 	We accor di riqi y 

hold that when Tibbia, College (Takeover) Act was 

passed in 1997,   the Ti hhic College Act, 	1952 stood 
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led. 	Since the appi lC) 
ts are apc n ted aftA!' 

the  fl bb 	
Col i.qp (TCkeovr. Acts 1997 

they cannot 
take adva taae of the re

gulations that were already 
fr a1flec er 1. 1 er. 

25. 	I ear ned coLtrise) for the a p"licaNts rE ii. ad 
uDcN 

the cecision in the case of Dr. G. P. Sarabhj & he.rs v. 	Ufljo p......Ia .& Others 	1983 LAB, I. C, 	910 

	

[Civil Wply  Petition No, 5/1 ggl 	decided on 13.  8, 1982 J. 
in the aforetCd case, 

certair1 petition.s were 
appointed  as 	Junior 	MecJici 	Officers 	in 	E..5, 1. 
Corporation  

iriiti.].l on ad hoc basis for a period of 

ore y. The appoir•tflprt. 'letter irdj(atpcj that 

na>'i mwre 	
per içid of the seiectic)r, was One Year and 

	it 
was 	ternpia ted that seiec..

Lion Would he repu icr iseri 

by the Union PuhU servi(e CoInmss)or, and they were 

c:c)rjtiriupd fron': time to time. 	it was in the back droo 

Of these fact.s that the Dj.visiorj Bench of the DelhI 
H inh hourt 

had given the dad s br refer red to 
and 

relied unon by the learned 'Couj''et 
	But the same had 

been considered by the Delhi Hi gh Court in the case of 

. 0th rs 
v. •. Delhi SUbordInatee 

Sc].ect10.ri B..rd &0.rs...C. W. P. 	No. 738612000 	decideci 

on 23,7.2002. The decision in the case of Dr. 

C, p. ;a 
I rabha and Others-  (suprc ) was referred to and it 

Was held that questior 	
therefcrp' for considerctic,r. 

was 	
whether the peti. tboners who were appol nted as 

DOctors in the ESI Corporb;i0n, and had been continued 

for about seven vears 
could be asked to compete with 

the new entrants 	
was held that they were not 

rein I red to re....apply. 	
The decision was held to he 

having no application wherb 	the peti tioner 	had 

p 
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Iindergor1 p sd ectjoç1 process W). th new en trants 	It 
I 	hav 	

rio aPplication in ttie present 
case also 

becaus the apoi.jcarit 	
h a d been appointed purely on ad 

hoc 	and 	
(") 11  t r­ a c t 'A a 1 hasis In di fferent Or iq A  na I 

Appi cCtIcinis and corlseatjer,tl y. they cannot be asked to 

reanpJ y or claim a r I ht for reaular lsat.ion. 
	As 

would be noticed herejnjaftej under- the Tibbia College 

(akeovAr 
 ) Act, of 1997, the appointniert can only he 

made 	
in conisu 1. ta t5.on wi th the (in ion 

	Public 5cr vice 
Comr ssio, 	

The aPpointment cann t 
he made de hors 

the rules arid thereco.-e 	the peculiar fas Of the 
preseri t case, 	the decision In 	the case of Or.  
G. P. Sarabhai (supra) has rio application 

2, 	On behalf, of the res.ponderitsIt was. 
Vehenrieri ti y con ten ded. 	ou In 	

r view succ;escfLi I y that a 
P P f" S 0 1`1 who is  appojnt€d on ad hoc h Fa -j5 or evdfl on 
conitract• 	basi . 	cannot 	

c 1 ai in reau)amj cation as 	of ri Wit:.. 	The 	
cannot he made de hors th 

cc 

27, 	In the case of 

v. 	Stat.eof h 	
(2003) 3 5CC 485. a simlia,- 

Si t.uat. Lor 	had cropr)ecl U3 
before the Supreme Court; 

Certain persc>ns had been appointed on temporary hasj5 

cr a Pen od of six months 	
Certri orders o 

extension were 

Chanchal Goyal wer 

ssupd 	On 1.10,  1998. services of Dr. 

e terffljnatec on the qnound that 
the 

candi dts selected by the Public,Service Commission 
were aval lable 	

The CiLiestloni for consideration before 
the Supreme 	

was as to whether She could claim 

C, 



ti 	in the case of the applicants. 	The 
.Supj'etrjp Cour t repeiie( the ar'aumeri t of Dr. 	Chanchal 
Gosraj arid held: 

8. 
recruitIr,Erit 

Unl 	 the 	initial is 
prescr1hE 

r,  e g u I a ri z e d 	t'hrouah 	a 
a 	demand for 

eency' there is no sope for 
regui.arisetion 

that 	a.n 	ad It 	is 	true hoc 	appointee replaced 	by cannot 	be another' ad 	hoc only 	a 	leqij CPpointep 
y 	selectec 	carididt r 	 the caen3ac':e a d 	 n 

hoc 	or 	temporary anpo')ritpp 
st i, pula ted 

In 	this case 	It 	was 	clear .3 y i, 
nooir t m e n t 

n 	the 	in i t ia 3 	or d e r 	of that, 	the 
reaui,"ed 	to a PPel lan t 	was 

ma:ke room once a 	candidate selecte d 	by 
available 

the' Sevice, 	Comn,j ss'ion 	is 

Ther C't.jp(ri 
the Supreme COurt went, on to hold 

	

1 0. 	in J&K 	Puhi ic 	Service .:orrJrHiss')n 	v. 	or, 	Nan ride r 	Mohan 1(19q4) 2 SOC 63U it wasp iner alj,a observed that it, cannot 
ae 	 : be laid down as a riere) rule that in every cateao'y Of ad hoc 	

appo'ntjpr,t if the ad hoc appol ntee 
con t i n ued 'for a ion ocr period, rules of 
ecr"Iltrnprit 	should ' be reieed a n d 	the Cpooj n tmerit. by 	reaular' isat'jor, be made, In 	the said case in pare 1 1 theJ. 	posi tion 

was summed up as under: (SOC pp. 
Para 11) 

I 	'This Court 	in A. K Jein (Or'. ) 	v, 	Union of India 11987 .Supn 	SOC 49,7 	Dave dir"eotic)ns under Ar ti Ole 1 4? to 
r'eauriz e the •. servic;;5 of the ad hoc 
doctor's eppoiri ted on or,  before -i Oi q84, 
Itis a dir'pc:tior, under ArtIcle 14? on 
the 	neo(I) ia r 	facts 	and ci rcurnsta rices t.hei'eIr1 	Thfc,r.'e 	the Hi oh COurt 	is 'Ot riDht in p.l.acirq re3,iaj' 	or  as a r"at 	to give the di r"ect, 'c,ri  to 	

the CCC to co nsi de rthe case of the 
iesporicpflt5 	Artic'te 	 pçp'• 	j con1'1ed or'i,iyto this Court, 	Th ratio in P.P.C,. 	

Rawani (Di") v. Union of Iririja 
1 CCC 3111 :i.s also not an 

authority under Art:icie 141. The:"eiri  the 
oi der s issued by this Court under' Ar tic3e 

of the Consj tution' to reauie,'-  I ze the 
d hoc Cppoinitmpnts had become final, 

When contempt Petition ws filed 'for 
non".irno1eient.atior) 	

'theUnion had come r foward '  with an. app3jcatj.1 expresinig 
its diffjcuiy to qive effect to the 
orders of th 

 is' 'Cotjrt 	'In that hehaif while' 	apprecI'atjrig ' the, 	difficulties 
expressed by the Union in inipiemenfati on 
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t 1­15, s Court aeve further 	direction 	to 
imrl.eriient, the order issi..ed under Article 
:? cf the Consti:tutiori . 	Therefore, it: is 
more in the nature of an eehutiori and 
riot 	a ratio under Article 1 1 . 	In Uni on 
of 	India v. 	Dr 	Oven P r a k a s h Si. nah 
ii 99 e4 	Supp( 1 1 	5CC: 3063 this. Court by 	a 
Pnch of three 3udqes considered the 
effect ot the order in A. K. Jam 	case 
1987 Supp 5CC 4973 and held that the 

doctors appoi. uted on ad h o c basis and 
taker charge after 1-10-1984 have ro 
automatic right for confirmation  and t h e y 
have to take their chance by.. appearing 
before the PSC 	for r'ecrui tmeni t. 	In 
H. C. Put:taswamy v. 	Hon hie Chief Justice 
of 	Karn take 	Hi. gh Court' [1 991 Supp 	(2 ) 
5CC 4211 this Court while holdiria that 
the appolntment: to the posts of clerk 
t.c. 	in the subordinate courts in 

Karriataka Stat:e without. consultation 	of 
he 	P50 	are 	not 	ye. ii ':1 a ppoi n t:,rnen ts 

eer'ci sing 	the power under' Ar tic].e 	1 42, 
d i r e c t e d that their appointments as a 
regular. on humanitarian grounds, since 
they haveput in more than 10 years 
service. 	It is to he noted that the 
recruitment was only for cl.er ical grade 
(Class I I I post) and it is not a ratio 
wider 	Ar tid 1. e 1 41 	In State of,  Har' y a n a 
v. 	Piara Sirigh 1(1992) 4 SOC 1181 	this 
Court n o t e d that: the normal rule is 
recrui. tmen t through the prescribed agency 
but clue to administrative exigencies, an 
ad hoc or temporary appolntment may be 
made. 	In 'SLIch a. SitL(atiofl this Court 
held that efforts should always he m a d e 
to replace sLtch ad hoc or temporary 
em p 10 y C es 	by 	r P. gui a. rI. y 	selected 
employees, as early as possible. 	The 
tem pr r 	 l oay employees aso would get 
iihert,y . to compete along with others for 
regular selection b u t if 	he is not 
selected, he must give way to the 
regular]. y 	selected 	candidates. 
Anpointment oft he regularly selected 
c;and i da t:e cannot be withheld or k e p t in 
abeyance for the sake of such an ad h o c 
or 	t:emporary e mp ],oyee . 	Ad 	hoc 	ot" 
temnor ar y employee should not be replaced 
by 	another ad hoc C) 1' temporary emp]oyee, 
He mn.ist he replaced only hy reqularly 
selected employee.. The ad hoc 
a000intmert should not, he a device to 
clrcumvent the rule of reservation. If a 
temporary or ad hoc employee continued 
for. a fairly .Lona spell, the authorities 
must consider his case, for reaularisation 
provided he is eli.aihFe and qualified 
rccord'i nip to the rules end his service 
record 	is 	sa,tisfactory 	arid 	his 
anr)olrit.meri t does not r Un counter,  to the 
reservation polcy of the State. 	It is. 
to be remembered that in that case, the 
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appointments are on]. v to Class ILl or 
Class IV posts and the selection made was 
by subordinate selection commttee, 
Therefore, 	this Court did not appear to 
have intended 1. to lay down as a general 
rule t:ha t in every, cateqor y of ad hoc 
appointmeri t, 	if the ad hoc ahpoi  n t e e 
continued, f o r ion p. per i od, the r ties of 
recrul. t m e n t should be r'eiaed and the 
appol nt,ment by re'guia risat,ion he made. 
Thus conisidere, we have no hesitation to 
hold that the di. rectiori of,  the Division 
Bench I is 'clearly illegal and the learned 
Si nale JL.Ldae i.s riaht in directing the 
State Government to notify the vacancies 
to 	the P30 arid the P30 ShCH.11C.1 adver t,ise 
and make r'ecrui. tment: of the candidates in 
accordance with the r ules. 

p 

 

28. 	Sirni:Lar situation had arisen before the 

Suoneme Court in the case of Union of India & Ors. v, 

Har..is.h .Ba1krishnaMahaian 	1996(6) SLR S.C. 	669, 

Therein 	Ha .... ts!i 	Baikrishra Maha jar was appointed I on 

monthi y basis, 	This Tribunal had directed that he 

'should be reoulirised in consul tation with Union 

Public Service Commission. The Suorenie Court allowed 

t:['ie a neaL. and 'held 

2. 	The 	r'.espondent 	was 
temporarily appointed as a Mediöal 
Offi, car' . on monthly. basis in the Central 
Government Health Scheme' on August 10, 
1982. 	DLIr ing the unfortunate str ike of 
the doctors as, trade unionists, unmindful 
of the ethical arid medloa.l code of 
conduct, 	he was 	a [.) p oi n t e d and even 

tinned ' in 	the service 	tl 1.1 	Au..aust, 

	

987. 	When his services were termi.nat,ed, 
he had pore to the TribunsI and filed OA 
No.',.701 /89. 	The Tri.huria.i ir, the imouaned 

	

order 	dated 21 12. 1994 	directed 	the 
appellants 'to r egu:Larise the service of 
ti. ,,..j'esponcle,nt .n .consultation with 	the 
Public Service Commission * Thus. 	this 
appeal by special leave. 

3. 	The controversy is no longer 
re's i. nteqra. 	In similar circumstanôes, 
this Court had corisidered the entire 
controversy in 3 and K Puhi icSe r,vice 
Comm i:ssion & Ors. 	vs. 	Or. 	Na. rinder 
Mohani and Ors. 	C'(1994) 2 SOC 6301 
[1994(1) SLR 246 (SC)]. Admittedly, the 
post of doctors''in the Central Government 
Health Scheme are required to be filled 
up by recruitment throLtgh Union Public 

A 
A. 
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Service Commission. Therefore, the 
direction to consider the CEUSC of the 
respondent in consultation with the 
Pubil c 	Service 	Commission 	for 
reaularisatiori is in Violation of the 
sta tu tory rules and An ti ole 370 of the 
Consti tution of India. The only course 
known to law is that the Union of India 
shall be required to notify the 
recrl,ti tment 	to the 	Public 	Service 
Commission and Union Public Service 
Commission shall conduct the examination 
irivitina the applications from all 	the 
eliai ble persons lflciuding the persons 
like the respondens, 	It would be for 
the resuondent to apply for and seek 
sel ec t:ion in accordance 	with 	Rules. 
Therefore, 	the direction1 is in voiationi 
of Article .370 of the Coristi tution. 

29. 	Identical view was expressed by the Apex 

Cour tin the case of Dr.Surindersjngh &A 

The State of Jammu & Kashinir & Ors., JT 1996 (6) 

S.0..725. 	The decision of the Supreme Court in 	the 

case of Jammu & Kashmir Public Service Commission V. 

Dr. 	Narjrider Mohari. 1994 (2) SCC 630 was relied upon, 

and it was held that the applicant  the  rein could apply 

a 1resh or 1 y 

30. 	ihi s In ibunal 	had considered 	this 

con troversy in the case of 

Others v, 	Government of NCT of Delhi & Others, 

C). A. No. 98 8 / 7 001. 	decided 	or 19.9. 2002. 	Herein 	a.l so 

the 	said ocr sons had been anool n Led fl r'stiy on ad hoc 

basis for' a period of si. x mon ths. 	It: was rei tera t e d 

that they could continue wi th ad hoc a000lntrnen t 

sub ect. to the appointment of ieat.ilar I. ncumhents. and 

when reauiar incumbents became a'ai labi e, the question 

for consideraticlni was as to if the said persons had 

aained any 'such right or not? The applications were 

dismissed holdina' 
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2 2 . 	.... 	 . 	it 	was 
leer Lv mentioned that a)poirttrrIents were 

to 	he m a d e on ad-hoc basis. 	When a 
suppestion of a.d-hoc aopointnient is made. 
only few persons would apply. 	Or 	the 
other hand, when reqular appointments are 
noti fied. 	a iarae n u m b e r of eii.aihie 
candi be tea are tempted to aorLl y . 	To this 
e: tent, 	the applicants in these QAs have 
been selected from amongst a much lesser 
number of - competi tors than would have 
b e e n the case if reaular selection h a d 
b e e n notified, 	Further, there is always 
the 	likelihood of 	favour i tianri 	when 
departmental comm ittees are set tin to 
I. n te r view 	c a n di. dates f r om 	the 	open 
market. 	W h e n UPSC 	aets 	associated. 
ob :ec;tj..vi. ty 	and J. moar tici 1 ty a iso 	steps 
in. 	That is precisely the reason why the 
UPSC: and f o r that matter the S tate Public 
Service Corrirni asions have been set uc as 
conti tLitlonal bodies who devise their 
own procedure albeit in consultation with 
the 	denar tmeri t, concer ned, for selec ti no 
candidates for var iOLl$ services. 	We have 
in the foreaoing parcar aphs cisc noticed., 
after 	a discussion of the ye .....otis 	C:ourt 
cases re]. led unon by the aupi icen ta that 
nothing will assist their case, 	w h e t h e r 
at 	tS 	the C,  a S 	ci D r 	iiteiHet 	)LHOh 
(suora I or that of Medical 	Officers 
(Unani I, 	or 	for that matter 	any other 
case. 	Consideration of the candidature 
of the aopl icents in the manner soi..toh t by 
thetn treating thein a forming a separate 
b.Lock 	and 	by 	di rectinig 	the UPSC.: 	to 
consi der their claims who] ly on the basis 
of 	their per formance in edhoc service. 
is 	something u n k n o w n to the re].evari t 

	

ui as arid 	the procedure. 	I -ollow:t ma of 
such 	a hybrid 	procedue cant not, 	be 
sustained in . law, arid f o r this reasons 
are availableinplenty in the cases of 
J&K Public Service Commission & Others 
(supra) and Shri Sapdeep & Other.  
( suora. 

31 , 	The Suorerrie Court in the case of State of 

Madhyc Pradesh & Another v. Oharam Bir. (1998) 6 5CC: 

165 	f urther held that when ad hoc appoilitments a. re 

m a d e they would continue to do so even after passage 

of time. The findings of the Supreme CoLirt read 

The 	respondent 	fiavirig 
w o r k e d in an ad hoc capacity on the post 
of Principal might have gained sorrie 
administrative e x pe r 1. e n ce. but the same 
cannot be treated as equivalent to his 
knowledge in the field, of Engineering. A 
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compo1ir1dei 	
si ttirig for a Considerably I.or 	time 	with a. doctor 	practj•sj r mo e,-  d 	m 	 ip inedicine 	may have gain 	m ed soe XflE" lellc 	by 	ohse\ / j rip 	the 	rncT!i Ci pr esc:r 1 bed by 	the  

d 	C, t C) r 	var i ou di se, 	or 	al 1 men ts but that do 	riot mean that he, by that: process 	acr1ires I- n ow I.e doe 	o 	t. he 	I uma n an a tomy phvsioic10 	or 	the 	prircipl es 	of rharmacoloqy or the f1l of act 
c 	of 

ffe 
ny 	par U cular medjcln 	or i ts 	side ec ts. 	The compoLinder-  canrlot 	merely Ofl 	the basis O.F. eXperjer.e claj 

ifi a post ffleari t ecl usivel y fcr Per Sori 	havj no MBB; or 	othe ,- 	hi aher degrees in rned.j c ne or - Ur Ocr y. 	The p 	o f er i enc, the, efor e 	'm us .t 	fal 	Moreove,-, 	th s .i ,d amount to a rd axation of t.h Rule 
el a t i n a to educa t 1 

Wer 	to 	
oria[ 	Qua ii f cat I on PO 	relax the Rule ve 

	

the Gover 	 st:'s exolIlsivel V 
rhi 
I ri 	 rio,-.  a.s provided by Rule 	21 

power cannot he usurpecJ by the court 
or the t:rjhur,ai 

32, 	
At this stage it 1S relevant to mentic,ri 

the 	dec.' 	on rende, -€d by the Supreme COW-  t: in the oasp 
or A T cl bad .....ipa1 .Corporatj 	v. Vire 
Javtibh.al..Pe1, 	(1997) 6 SOC 650. 	The •Suprenr,e Cow" t 	

n that case wer, t or to corIc) u d e that 
CVor, 

SYflIr)atheti c consic;pratjc>n 	will not Outway the 	legal PSi. tJ,on, 

Revertj,0 hack to the facts of the 
p( S e n t. CasO, 	

is pCtent that all 	the appi ican U. e 	
ar.)noi n t e d ,ei ther on conl:rFlcti,al basis 

h 	 Or on ad oc: 	has S 	
Even the adve,-' U Semen t clearly 	ndjc ted thai 	

aopc)' ntment5 were 'to he of such a nature 

Passaae of time will not change t:he natu;
- e of- aopo 1 ntmer t 	

In the prese,t case Othot"I se also it 
is 	

not an incir diriately long period 
to" CO nfp,.- a n y Such 

rj oh U 	
The nec,' iii tmer,t rules for the 

POst ha\/e been tic) L I  fled. 	Consul ta L I. on 	of 	Un I on 	Pub Ii C 	3cr' VjC Comm1 i :sjo 	is mandatory. 	. The r'egular - 	Deoar tment Prolnc,tI on 	Coirimi tt 	had 	to be held, 	'rhl 	clear) y 

)w 
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sho& S
that in the facts of the Present cse. 

	keepirja 
the Jepal posjtjo 	the appic:ants cannot 

that 	they 	ale 	erltjtjed 	to 
apoo 	tnien ts, 	

the plea neces1 1 y rnllst fail heca, 
ecijial-  i satjo cannot he made de h

0 l- S the rules, 
4. 	

No other .ar gume.rlts hae been advanced 

- For 	these reasorj 	cii the atoresa i d fouj 

OIidJicsiAp.Pi::Lc.ations are di smi ssed, 

F 3 	

I Member (A) 	

Chal r-rrien 
/NSN/ 

IN 




