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NI CENTRL DMItR'iIVE IRIE3UN6L.,: PRINCIPL E3C:H 

OIç3lnal 6ppl-ication No. 1.506 of 2003 

New.Delhi, this the 	 2001 

HON OLE MR. KULDIP SINGH • MEMBER (JUDL) 
ri r '.,r1 c. A 	''rI('I 	 r-.,rr-r-, 	A 

r-. DLl- 	 :iINl'i. 'L.ift)Lr. U--I) 

N. Venekataramari 
S/o Shri R.V.  Mahadevan 
General Manger (Retd..) 
Indian Ordnance Factory Service, 
R/o 792, Pocket-"E., 
Mayur Vihar Phase--Il, 
De.lhi-"110 092. 	 . •.6pplican 

r. 	A ..J 	 4.. 	Shri I .... 	. I 	f 	4-. 
L 	IiL,L)LCLt. 	)I1I 1 .).(\, tUI..)Lth., 

Versus 

Union of India 
Through Secretary. 
Department of Defence Production 
and 	C' 

Ministry of Defence,, 
Government of lndia, 
South Block,, 
New Delhi--liD 001. 

Chairman & Director General,, 
Ordinance Factories,- 
Ordinance Factory Board,, 
.10--(, Shaheed Khudi Ram Bose Road, 
Calcutta---700 001.,. 

Chairman, 
Union Public Service Commission 
Dholpur House, Shahjahan Road, 
Ne' Delhi. 	- 

Shri B. Gopa Kumar,, 
'SHRNYc' Temple Road, 

I Sasthamangalam, Trivendrum,, 
Kerala. 

QE.Aath b. 

Chairman & Director General, 
Ordinance Factories, 
Ordinance Factory Board,, 
10":II Shaheed Khudi Pam Bose Road, 
Calcutta---700 001.. 	 . .Respondents 

By dvocate; Shri V-.S.R. Krishna. 

ORDER 

Hon 'ble Mr. Kuldip Singh, Member (J) 

This is a second round of 11 igat.ion ., 	The 

kA— 



applicant has filed this OA whereby he has assailed/an 

order dated 14112002 by which the promotion of the 

applicant to the post of Senior General Manager in Indian 

Ordnance Factory Service (IOFS) for the year 199596 has 

been denied to the applicant on the groun.d fo& want of 

sufficient number of vacancie5 	
The applicant submits 

that the fact remains that though his order has been 

stated to be passed in compliance of the directions of 

the Tribunal in the earlier OA of the applicant where the 

Tribunal had directed the respondents to hold the re'iew 

DPC to consider the case of the applicant for promotion 

from the date on which the respondent Noi, his junior, 

was considered for promotion and to promote the applicant 

with retrospective effect if found fit by the DPC and to 

grant him the notional promotion and fixation of pay and 

allowances etc. 

2. 	
Facts in brief are that the applicant was a 

member of Indian Ordnance Factories Service (iOF3) and 

has superannuated on 311O199- At the time of 

superannuai0n he was working as General Manager and was 

4 	
pbstéd at Small Arms Factory, Kanpur. 	

The post of 

General Marager belongs to Senior Administrative Grade 

which the applicant was occupying from 3131986 and 

though he had put in more than 91/2 years in service as 

SAG' before retirement but at the time of consideration 

for the post of Senior General Manager, the applicant has 

been ighored and his junior Shri GGopakurnar has been 

given promotion, 



3. 	 In the CA the applicant has also highlighted 

his \'arious achievements and commendation certificates 

received by him during his service as Gest General 

Manager Award and he has also placed on record various 

charts showing how during his tenure factories had 

progressed. 	He has also received a prestigious Prime 

Minister Shram Shushan Award where cash prize of 

Rs..50,000/--- was paid but still he has a grievance that 

his case has been ignored as these awards has not been 

taken note of by the DPC. 

i. 	 The applicant also allege that his junior Shri 

G. 	Gopakumar who has been given promotion has stolen 

march over him though he was not in the consideration 

zone when the DPC had met for considering the case for 

promotion to the post of General Manager. The applicant 

pointed out that when the DPC was held there were only 8 

vacancies for thee post of Senior General Manager and the 

consideration could confine to only 20 members of the 

service whereas Shri C. Gopakumar, respondent No4 had 

been picked up who was still far away from the 

consideration zone. Thus it is stated that the applicant 

is entitled to be promoted from the date his immediate 

junior has been promoted and it has been so held in the 

earlier CA also, but in review DPC again the applicant 

has been deliberately ignored. 

3. 	 The respondents who are contesting the CA 

submitted that since the applicant had challenged the 

promotion in the earlier CA so the present CA suffers 

from res judicata/constructive res judicata since the 

matter has been previously agitated-and disposed of. 
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(. 	 It is further stated that the impugned order 

has been passed after taking into consideration all the 

aspects of the earlier OA 1055/2001 and a review DPC was 

duly conducted in accordance with the judgments and 

instructions on the subject and the gradings and other 

particulars of all the officers were placed before the 

review DPC. 	The recommendations of the review DPC did 

not empanel the applicant for promotion. It is also 

stated that there are several other officers who were 

senior to Shri G. Gopakumar who have also been left out 

on the basis of the grading awarded to Shri G. Gopakumar 

over and aboye  his sen iors 

7. 	 It is further stated that it is the 

prerogative of the DPC to give its own remarks over the 

performance of officer and no judgment about his 

performance can be agitated before the court of law 

since the power and responsibility for assessing his 

performance rests with the superior.  

S. 	 The respondents still maintain that the 

applicani: was found fit to be a 'very good ::ff icer but, 

1 	4 	- L 	I.,. 	 4 	4 	... 	4.,  L 	L 	.... 	-. . 
LUu LU it 	aL14mrnUUa e.4 a 	num. 	U •aLaFiL1Us were  

not 	suff fcient and whereas Shri G. Gopakumar was an 

outstanding officer and in accordance with the then 

instructions Shri 0,.. Gopakumar was to be placed at 

S,.,No,1 being an 'outstanding officer.  

9, 	 The DPC was held in consultation with the usc 

which consisted of Chairman • UPSC. Secretary, Defence 

Production and Chairman., Ordnance ractory l3oard and 



decision of the DPc: has been taken after full 

appreciation of the contents of the orders passed in the 

earlier On filed by the applicant. Thus it is stated 

4.. L 	4..- 	4... I 	...- 	 4.. L 	.... 	1 	* 	.. 4.. 	I... 	I.... 	 .... .... 	... ..... ... ..i 	I... 	4.. 	I L CL L(lI 	.-.....Et5t 0 	Lie Cpi. i..Ci L 	1u Leefl L.-Lfl Siuei eu .-.-U L lie 

c:OU Id not be accommodated for sufficient nurriber of 

acancies and as such OA is liable to be dismissed. 

10.. We 	have 	heard the learned counsel for 	the 

parties and gone through the records of the case. 

11. 	The learned counsel for the applicant has 

raised twofold contentions to assail the recommendations 

of the DPC. 	The first contention is that Shri G. 

Oopakumar was not in the consideration zone and he could 

not have been considered. On this aspect the learned 

counsel for the respondents maintained that Shri G. 

Gopakurnar was in the consideration zone and he had been 

rightly considered and assuming for the sake of arguments 

that Ohr-i G. Gopakumar was not in the consideration zone 

but still thee applicant was not entitled to be promoted 

as till the date of his retirement no vacancy had become 

aailable. 	In this regard the learned counsel for the 

respondents referred to para 1.s of the counter affidavit 

which gives the details as to how and on which the date 

the vacancy had fallen vacant and how it has been filled 

up 	The details is reproduced hereinbelow for easy 

reference. 

Vacancy on 
	

Occupied by 
	

rilled by 
prorriot:ioni 

i,i ,.93 
	

Retired of 3h,,K, Neogi Sh,G. Oopakumar 

1... 1. 95 
	

Promotion of Sh,D. 	Oh. VP Ghivkumar 
Rajagopal 

CA 
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1.8.95 

.t..10.95 

I 10.95 

- 	4.. 
tiLi 1m1nL of Shri )i1I I 
Pal an i pan di 

Promotion of Shri M.. 
L. Dutta 

Promotion of U.S. 
Ram as w amy 

Promotion of Sh.V,. 
N.G. Mathur 

3h.3R Sridharaii 

ri i D1. ... virid.. . 

5h.R..3,, Mishra 

S. K. Sampath 

.1..12..95. Retirement of Sh..M. Sh.N.K. 
L. 	Dutta Dandopadhyay 

61 .96 Promotion of Sh.3, Sh.R. N. 	Mehtan I 
Mitra".. 

12. -1- I,., 	...J 
1 	 flU -..-. 	.X._._. 

UL.IlJ. 4..I 	... 	... 	.......... U 	Lie 	1 enuen 

pointed out that it is not disputed that e>cept Shri 	S. 

GopakumaF all other persons are senior to the 	applicant 

and 	if we remove Shri S. Gopakumar 'from the scene as if 

Shri 	S. Gopakumar was not in the consideration zone then 

also all those officers who had been given promotion 

would have gone a step higher and in that event also the 

last candidate who had been promoted is Shri R.N. 

	

Mehtan .i who is senior to the applicant. 	Sh 	Mehtan :i 

1 I 	L... •... 	......, ... 4..... .I-.L... 	-.1 	....... 	.-.4 	c'L .... 	I 1/ 	 r........... .11 iCi 	die •UIC 	..0 1.. ie ..5Ue U 	III .. ri. I,.. 

who was given a vacancy dated 1.12.1995 and since Shri 

R.N. Mehtani was given a vacancy dated 6.1.1996. But it 

is an admitted case of the applicant that he had 

superannuated on 31.10.1995 so at best he could ha...c been 

accommodated in the vacancy dated 6.1. 1996 but as on that 

I 	 -, 4.. 	* . 	.. ... .... 	.... 	 1.. 	.... ... 	1 _J 
	not L ... a I.e 	ii 	was 	n U I. 1 ii 	v 1 C 	U 	I.. U .J i ci 	i U I. 	 1 v 

promotion earlier than that date. Had any of his juniors 

have been accommodated in any vacancy earlier to 

31.10.1995 then the applicant did have some case. 	But 

here eien the two seniors to the applicant had been given 

promotion after 31.10.1995 so if Shri G. Gopakumar is 

removed from the scene then also the applicant did not 

have any right to be consider ed as by that time he would 



have already retired. Thus we are of the considered view 

that in the circumstances applicant cannot claim to have 

a right against any of thee vacancy which had occurred 

after his superannuation so no writ should be issued for 

holding a review DPC since Shri G. Gopakurnar was not in 

the consideration zone.. 

The next contention of the applicant that he 

had earned various commendation certificates and even got 

various awards highl-ighting his achievements i,hile 

working as General Manager of Ordnance Factories and the 

same has not been taken into consideration by the DPC. 

We find that this contention of the applicant has no 

merits because the court cannot sit oer the judgment of 

the DPC. 	The respondents have placed on record the 

proceedings of the DPC which does mention that the entire 

record of the officers were placed before the DPC and it 

is the DPC who had to adjudge the performance of the each 

individual candidate and this court is not required to 

sit 	over the judgement of the DPC for gran ting various 

gradings to the candidates who were in the consideration 

zone.. Had the DPC adjudged the applicant as an 

outstanding officer then probably the applicant could 

have been placed even above his seniors and itis Shri 0.. 

Gopakumar who has been adjudged as outstariding so he 

was placed above applicant because the applicant had been 

assessed as 	very good and various other officers who 

had been assessed as ....good so he could have got the 

vacancy below his immediate senior and by that time the 

applicant had already retired. Thus we find that the 

department had rightly informed the applicant vide 

impugned order that he could not be given pn omot.ion due 

to insufficient number of vacanci, as such no fault can 



be found with irnugned order, 

I . 	 I 	 I, 	fl A 	 I . 4X 
LI 	 ifl 	V 1 	 L ( 	v 	 of 	dii y 

merits and the same does not call for any interference. 

icc!i ly the same is dismissed. No cos4

,r, (s,, 3IN4,01-
Mr-mBEP, 

( AGH  ) 
(n 	 MEMBER (JUOL) 

Rakesh 
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