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CENTRAL ADMINTSTRATTVF TRTRUNAL
PRINCTPAL RFNCH

/ . .0.A. No.1493 QF 2003
New Delhi, this the |Qth day of September. 2003

HON’RI F SHRT KHIDTP STNGH, JUDTCTAL MFMBER
HON’BLF SHRT R.K. UPADHYAYA, ADMINTSTRATTVF MFMRFR

Rinay Kumar Mishra

S/0 Shri .lagdish Mishra
R/0 D/3265, Vasant Kunj,
New Naelhi=110070.

... AopTicant
(Ry Advocate : Shri K.K. Rai with Shri V.P. Singh)

Versus

1 The lUnion of Tndia
Through The Secretary,
Ministry of Home Affairs,
North Rlock,

New Delhi-110001,

7 National Crime Records Rureau
fthrough its Director
Fast Rlock 7,
R.K. Puram,
New Delhi-110066.

3. Shri Ram Avtar Yadav,
Nirector,
National Crime Records Rureau,
Fast Rlock 7, R.K. Puram,
New Delhi=110066.

4. . Shri §. Prakash,

Deputy Director (A & R),

Fast Rlock 7,

R.K. Puram,

New Delhi-110066. ..., Resnondent.a
(Ry Advocate : Shri N.K. Aggarwal)

ORDER

SHRT R.K. UPADHYAYA, ADMINTSTRATIVE MFMBFR -

Ry this application under 13 Section of the
Administrative Tribunals Act, 1985, the applicant has
challenged his pre-mature repatriation and has claimed

the following reliefsa:-

") Quash tha impugned arders dated
27.05.20023 {Annexura A=1) and
02.06.2003 (Annexiure A=2):  and

i) Pass any other order that is deemed 7if
and nproper in view of the facts &
circumstances of this case.”
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The OM dated 27.5.2003 (Annexure A-1) iasued by The
Gavt.. of Tndia, Ministry of HAme Affairs, conveys the
"anproval of the competent alithority t.0 the
repatriation of Shri Rinay Kuﬁar Mishra, TPS (AM:88),
Assisftant Director, NCRR to his parent cadre with
immediate effect.” The aorder dated ?.6.2003 (Annexure
A?) has been forwarded to National Crime Records
Rureau (’NCRR’ for shart) and is addressed ta the
applicant informing him that he "is raliaved from
National Crime Record Rureau with instructions to
report. 1o his parent cadre with immediate effect i.e.

2nd June, 2003",

D

The applicant, wha belongs to the Tndian
Police Service of Assam and Meghalaya cadre, was
selected on deputation for a period of four vears  Aas

Assiatant Nirector, NCRR. Accordingly, by
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notification dated 30.10.2000 (Annexure A-3), he was
released from his parent cadre. it is  further
submitted by the applicant that he joined as Assistant
Nirector (Records), NCRR on 20.11.2000.

A The anplicant’s claim is that the imnugned orders
of repatriation to his parent cadre has heen issued on
account. of mala fides of respondent No.4. Tn order to
support  his «laim, the applicant has stated that he
was assigned the task of conducting cultural pragramme
of annual day on 11.2,2003. Respondant No.4 had
expressed his desire to see performance of certain
1nd%vidu515 on ?8.2.20053. The behaviour of reapondent

NG .4 was hnot desirable and some af his remarks were
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derogatory against the applicant’s junior collieagues.

fater, the applicant received a circular from
reapondent No.4 dated 28.2.2003 {(Annaxure A-4]

relieving him from the work of Incharge of cultural

programme In his place, Shri R.C. Meena was made

incharge of the cultural programme. AT the time of

D
0.

hearing, JTearned counsel of the anplicant stated that
no affidavit in denial of the allegation nf the
applicant has heen Tfiled hy respandent hno.4 even
though he has been made respondent by name n this 0A.
The contention of the annlicant is that ha has bheen
jasued several Memos, as can be seen from the
Annexlires A-12., A-13 and A-14. The applicant has

v to these Memos vide Tetter dafted 9.5.2003

(Annexure A=15). TIn case

“ ¥

the appiicant had commitied
any misconduct, he was willing to face the inauiry and

nroceedings, if any.

4. Learned counsel of the appiican

o

fairiy stated
that he did not want to question the power of

ondents to curtail the period of deputation.
Howevar, he was agitating against the manner in which
auch power is bheing exercised. According to him, the
rules and principies of natural justice have not been
folliowed in this case. Therefore, the impugned orders
desarve to bhe quashed and set aside, He also placed

reliance on the decision of the Hon'hle Sunreme Court

in thae case of K.H. Phadnis Ve, State  of

Maharashtra. 1971 (1) Supreme Court Cases 790, wherein
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the Hon’bhle Supreme Court has held that the
repatriation order in that case was in the nature of

reduction in rank by way of punishment. in violation of

the nrovisions contained in Article 3211 of tThe
Constitution of Tndia. The Hon’hle Supreme Court in
this case of K.H. Phadnis pointed out that there were

two objective tests to determine if the reduction of
noat.  or rank of a Governmeﬁt servant was hy wavy of
punishment, viz, whether the servant had a right fto
the post and whether he had been vigited with eavil
consequences. Tt was Turther held that the Government
has a right. fo revert a Government servant from the
temporary npost to a subhstantive post. the matter has
to bhe viewed as one of substance and all relevant
factors are to he considered in ascertaining whether
the order, is a genuine one. Tn para 16 of the said
Jjudgement., the Apex Court observed fthat "The appellant

was reverted neither because the femporary post  was
abolished nor because he was found unsuitable to
continuea. The narent. department of the anpellant did
not.  want. him back."” This decision of fthe Hon'hle

Sunreme  Court has heen subsequently followed in  thea

rase of K.R. Panicker Va. Union of Tndia, 1996 (1)

AT 18, by the Bomhay BRench of this Tribunal. Tn the
case bhefore the Bombay Rench of this Tribunal, no
reasons wersa given for renatriation. No
concurrence/demand of the narent. department. faor
repatriation of the apnlicant in that case was there.
Therefore, the Rombay Rench of this Tribunal held that

repatriation order issued by *the respondents was
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illegal and accordingiv quashed the same and the

(5)

principles Taid down in K.H. Phadnis (supra) were

reiterated. I earnad counsel of the apnlicant reliving
on these Judgements stated fThat the case of the
annlicant. is squarely covered. The annlicant could
not.  have heen repatriated without giving any feasons
for the same. Tt was further stated by the Jlearned
counsel of the applicant, as an alternative plea., that
the applicant could be adjusted at NDelhi in anv othear

post, as he has threat to his life.

5. The reapondents have opnosed this NA. According
to  the respondents’ learned counsel, the appointment
order dated ?2.10.2000 (Annexure R3) has specifically
stated that the deputation was "until further orders".
This Fax Message dated 23.10.2000 asking the Chief
Secrefary of Assam and Chief Secretary of Meghalaya

was as follows:-

“CENTRAI GOVFRNMENT  HAS APPROVFD  THF
APPOTNTMFNT OF SHRT RINOY KUMAR MTISHRA, TPS
(AM:88) AS ASSTISTANT DTRFCTOR TN THF NATTONAIL
CRTMF  RFCORDS RURFAU ON DFPUTATTON RASTS FOR
A PFRTOD OF FOUR YFARS FROM THF DATF OF
ASSUMPTION OF CHARGF OF THFE POST OR  UNTTL
FURTHER O0ORDFRS WHICHEVFR EVFENT TAKFS PLACF
FARITFR ON USUAL TFRMS AND CONDITTONS OF
CENTRAI  DFPUTATTON (.) KTNDLY RFLTFVF SHRT
MTSHRA TMMFDTATELY WITH TNSTRUCTTON TO REPORT
FOR DUTY TO THF DTRFCTOR NCRB, NEW NFIHT FOR
TAKTNG tIP HTS NFW ASSTGNMENT UNDFR TNTTIMATTON
TO THTS MINTSTRY (.) MATTER MOST URGENT (.)"

6. He also inhvited attention to the Office
Memorandum dated 6.4.2000 (Annexure R-=7) heing
denutation nolicy/procedure for selection and

appointment. of TPS afficers in various organisations

of thae Cenftre and guide-lines for inter-cadre



deputation. Para 10 of this policy specifically

provides as follows:-

"The deputation tenure as nrescribed in the
preceding paragraphs will not confer any
right. on the officers to remain on Central
deputation. The Central Governmeant.
reserves the right to revert such officers
to their parent cadres at any time without
assigning any reason.”

7, The Tlearned counsel of the respondents
invited attention to the several Memos issued ta fthe
applicant., Some of them were annexed as Annexure- R-8
to the reply of the respondents. He referred to the
Advisory Memo dated  19,2.2002 (Annexure =RB(ii1)
wherein the apnlicant was "once again advised tao
refrain from unnecessarily interacting with the media
on NCRR’s  functioning, many aspects of which he
himself would  not.  he fully conversant with™.
According to the learned counsel of the resnondents,
in view of the activities of the applicant, the

respondents’ organisation had lost confidence in the

anpniicant. Therefore, repatriation of the apnlicant
was desirahle. Tn view of the provisions contained in
the deputation policy and the anpnointmant O

deputation Tetter of the apnlicant, the said right was
with the bhorrowing department. Therefore, The
repatriation 1is as per the rules. At the time of
nearing of this 0A, Tearned counsel of the respondents
nroducead one confidential file relating .0
repatriation of the applicant Tor the nerusal of fthe
Rench. wWith reference to note in that canfidential

File, +the Jdearnead counsel wanted to submit  that
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resnondent. No.4 has heen acting only 1in accordance
with rules and he was never inimical or prejudiced
against fThe applicant. The learned counsel of the
raapondents also rehutted the aliegation of mala fides
égainst the apnlicant which is alleged. Tn this
connection, he invited the attention to the decision
of the Hon’hle Supreme Court in the case of Indian

Railway Construction Co. Ltd. Vs. Ajayv Kumar (2003)

4  Supreme Court Cases A79, wherein it has bheen stated
by the Apex Court that burden of proof is heavy on one
who alleges mala fides and must he discharged.
According to the learned counsel, the applicant has
not. discharged the burden placed on him. There s
alao no 1link between the impugned order and the
alleged mala fides of respondent No.4., He, therefore,
submitted that the bpresent 0A deserves .o he

dismissed.

8. We have heard the Tearned counsel of the
parties and perused the materials made available 5t

the time of hearing.

g, The applicant has not questioned the nower of
respondents to curtail the nperiod of depnutation. The
hasic grievanhe of the applicant is that he was haing
sent. tao his parent cadre on account of mala Ffides.
The Tlearned counsel of the annlicant has specifically
invited attention to Wireless Message dafted 12.1.2000
{Annexiure R.I=-8) wherein the name of the anplicant 1is
stated to be included in the farget Tist of Ulfa. He

atated that the applicant should he continued on the
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deputation or, in any case, he may be accommodated on
any other post in Delhi. We are of fhe view that this
alternative plea of being retained at Delhi on any
other nost 1is not one of the reliefs «claimed and
cannot. bhe adjudicated by this Rench. 8o far as the
impuaned orders are concerned, we hotice that the same

are not in conformity with the Jjudgement of the

Hon'hle Supreme Court in the case of K.H, Phadnis

(aupral. The respnondents have annexed several
Memoranda as Annexure-RAR to their reply which show
that the alleged conduct of the applicant is
unhecoming of a.senior Govt. officer and some of them
may perhaps amount to misconduct dinviting issue of
charge-sheet and disciplinary nroceedings. The
curtailment of deputation, aAs a short-cut cannot be
anproved., Tf the work and conduct of the applicant
was hot in accordance with the prescribed rules and
nrocedures, he may perhaps be suitably dealt with
uhder the relevant service conduct  rules. The
reanondent.s have merely stated that. they lost
confidence 1in the applicant, therefaore, they want To
repat.riate him to his parent cadre. The confidential
file relating to repatriation aof the applicant. shown
to the Rench confirms the view that instead of taking
action as per rules, the applicant has been asked to
go back to his parent cadre. The Hon'hle Supreme

Court in the case of K.H. Phadnisa (supra) has

ohsarved that such a repatriation results in revarsion
to lower post.. Therefore, the same could be justified

only in three situations, namely, if the deputation



nost. was abolished, the deputationist employee was
Found unsuitahle and if thaerae was reqguast for
repatriation of the emplovee from his parent cadre.

None of the ahove three situations are there in  The

nresent. case. Therefore, we find ourselves unabhle To
unhold the impugned orders. The impugned orders are.
therefore, quashed and set aside. The annlicant be

taken on duty forthwith if already relieved.

i0. Refore parting, we may observe that fhe annlicant
had also made a request that he may he granted Teave
of two months as provided in para 11 of the deputation
nolicy dated 6.8.2000 (Annexure R-2). According fto
the applicant, such a request has been made as per
letter dated 24.6.2003 {(Annexure RJ10D). However, we
find fthat no such relief has heen claimed hv the
applicant in this 0A. Therefore, we refrain ourselves
from issuing any directions/ohservations on this nlea
of the applicant. Similarly, we do not find any bhasis
for any observations regarding consideration af the
apnlicant for being retained in NDelhi in any other
nost. Therefore, no directions are heing issued to

the resnondents in this regard.

i1, Tn the TFTacts and circumstances aof this case
and for the reasons stated earlier, this application

is allowed without anyv order as to costs.

() F \

(R.K. UPADHYAYA) (KULDTP SJTNGH)

ADMTINTSTRATTVE MFMBFR JUDTCTAI MFMBFR

fravi/



