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OROER

Hon'ble Mr. tsharat rrshen- Memtrer (.l).

the aforesaid O. Ae involving tdentical

law and facts ere being dieposecl of by one

for the sake of convenlence.

Both

question of

common order

.J

2. I'he applicants rn both the cases have been

working &s Grade 'A' Staff Nurses on contract basrs in

various hoepitals run by the Govt. of Delhi. 'they were

recruited after an interview conducted by the I'echnical

Recruitment CelI (TRC) in May, 1998 i.e. durrng the

period an indefinite strike was declared by the permanent

Staff Nurses of the Govt. Hosprtals in Delhi. It is

stated that they were recruited pursuant to the public

advertisement issued in the leading newspapers (Annexure

tA') and around 4OO Nurses were appointed and such Nurses

were appornted after relaxrng their age Iimrt.

3. The appl icants have f urther etated that

Respondent No. 4, i. e. Delhi Subordrnate Service

Selection tsoard (hereinaf ter ref erred to as -'the Board')

on or about 1.9.1998 had sent around 500 applications to

Respondent No.3 as per therr request to rmplement the

clec i s ion of the Government of NCT of Delh i f or

absorption/confirmation of Staff Nurses who lorned the

duties during the strrke perrod. On recervrng the a&lct

eppl rcat ion f orms f rom the tsoard, the llespondent No. 3 in

turn distributed these forms to varlous hosprtale lrke

G.B. Pant, G.'f.8, L.N.L.J, D.D.U, Sanlalr Gandhr Memoriai

Hoepitals, etc. run by the Govt. oI NC1', Delhr wrth

specific instructlons to the effect tttat the appltcatton

forms be suppl ied only to those Nurses who had worked

)

during the strike period. C equently, the applrcatton
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forms were supplied to the applrcants as also other

similarly situated Nurses and such application forms were

submitted to the Nursing Superintendent of the concerned

hospital who in turn further forwarded theee applicationa

to the Board. 'l-he applicants contend that they were

dismayed on coming to know, that their applioations for
regularisation of their servlces were not processed &s

they were found to have crossed the age bar ot' 30 years

under the Recruitment Rules for being el igible for
recruitment to the post applied for. And therr request

for regularrsatron of age limrt waa also not consrdered.

l'he applicants initially f iled a writ petitron before the

Hon'ble High Court of Delhi and the Hrgh Court while

issuing Rule in Civil Writ Petitron No. '27L2/99 vide its
order dated 20.5.1999 allowed the epplrcants to drscharge

their duties and the respondents were drrected to pay

their salarree until furttrer orders were passed.

However, when the matter linatly came up lor hearrng on

26,3.2001, the applrcants' counsel on an objectron berng

raised by the counsel for the respondents wrthdrew the

writ petition, with liberty to approach the'iribunal lor
the rel ief e claimed in the writ pet rtron. 'I'he appr rcants

have contended that srnce the Recrurtment HuIes for Class

lIl and IV posts rn the Delhi Admrnrstration confer

powers to relax any of the provisrone of the said I'lules,

including the provisrons restralnrng the upper a'ge lrmrt
for such recruitment, euch power should be exercrsed by

the authorities rn favour of the applroants because whrle

init iaI ly cal I rng for the appl rcat ions, when the

applicants were recrurted the Government had rnvrted

applrcants upto the ege of 65 years, me&ntng: thereby that

they had re laxed the age 1 rmr t at ttre t rme of the r r
recruiEment and the applrcants responded to the cal I
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atthehouroftheneedandEonowtheirthreatened
action to throw them out is against all canona of law and

the principles of natural justice. Their further plea

that even the Ministry of Health in the Govt. of Delhi

in the Memorandum dated 4.8. r998 submitted by them

praying therein for regularising their Eervices and not

terminating their services had given an solemn assurance

that their services would be regularieed. Hence, their

prayer is for reg:ularisation of their servio-es in the

poets in which they are already working in varioue

Government Hospitals in Delhi. As regards the provistols

containing relaxation of &8€, they have drawn my

attention towards clause ( III ) of the Note in the

Recruitment Rules in respect of such type of poste in the

medical institution under the Delhi Administration which

is stated to have been published in the Gazette dated

17.8.L967 which is reproduced as under:

'Clause (Ill) - Where the Administrator is of
the opinion that it is neceasary or expedrent to
do so, it may by order, for reaaon recorded in
writing relax any of the provisions of these
Bules with respect to any class of persons

Hence, their contention is that by virtue of the

power vested in the Govt. as mentioned above, the Govt.

is expect,ed to relax the upper age I imit whenever it l8

required to do so.

4, It is the c&se of the applicante that while

responding to the call given by the respondents, they had

legitimately expected that their services would be

fegularised in due course of trme &a promised by the

respondents. 'fheir contention ls that they had joined

the Service at & time when every difficult situatlon w&a

J

prevailing and when even the asualty sections of various
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Government Hospitals had to be closed down due to the

defiant etand aclopted by the striking Nurses and

redeeming f eature was that the Govt. of NC'I'' Delhi

allowed them to continue to work in the Hospitals

after the strike was called ott and to that effect

orders were issued from time to time'

the

had

even

-)

the

5. While strongly' refuting the claim of the

appl icants, the respondents have etated that the

appt icants were employed on contract bas is of three

months by the concerned hospitals in the interest of

patient care during the strike declared by the regularly

appointed Nursing staf f of Govt. of NCT of Delhi in MaJr,

1998 anrl there was a clear written understandrng that the

qualified Nurees were required on & short term contract

bas is and that there w&a no impl icit or expl icit

understanding about their regularisation. 'I'heir caae 1a

ttrat regula,r appointments rn aI I such I ike cases were

made through the Board and eince. the petitioners were not

eligible as per the Recruitment Rules, so obviously therr

regular appointments coultl not be made. As per their

contentron, the recruitment rules provided the age lrmit

of such category being 18 to 32 yeers and srnce all the

appt icants had crossed the upper a8e I rmit of 32 ]'ears '

so they were found ineligible for appointment as per the

Recruitment Hules.

6. Heard the learne<l counsel for the parties

and with their kind assietance have also perueed the

documents and other materials on record. Ms. llekha

Pal I i, ttre learned coun6lel f or the appl icants whi le very

vehemently submitting her argumente has contended that

the applicants are the Persons who had come to the rescue
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to the Govt. at the time of need and were bravely facrng

thethreatsanddangereandtheyhadcometothe

forefront and responded to the call of the respondents'

Repeling the contention of the respondents that the age

for recruitment to the Nurses is 18 to 32 yeers, the

learned counsel has argued that when the applicante had

joined pursuant to the published advertisement resued in

the newBpapers, they had invitecl Nurses upto the age of

65 years, meaning thereby that the respondents had

resorted to relaxing the upper age limit, So now at this

stage when the appl icante have served the respondents for

fairly & long periotl and upto the entire satrsfaction

this relaxation of a8e in favour of the appl icants

deserveg utmost consideratron. 1'he learned counseI

submits that even otherwise when they have served the

organisation for a long perrod of five years, therr they

deserve even human consideration for berng reSularised ae

they have spent the best part of therr life with the

respondents and now if they ere thrown out, they would be

jobless and their families would also die of hunger. 'I'o

buttress her arguments regardrng therr request for

regularisation for being in continuance rn service for a

Iong time, f€liance has been placed upon wali Ahmad vs.

state of tsihar and ors. ( 1999 SCC (L&S > 734) , the

appellant had worked for long time &s Gauge Header,

wherein it was obgerved &s under:

keeping in vlew the performanoe of the
appellant while he worlced as Gauge Reader for
the past L7 yeers and, if he is found suitable
for such regularisation, he may be regularised
by granting the necessary reIaxation...

In Urmi la l)ev i and Ors Vs. State nf Flihar a ()rs -

(1999 SCC (L&S> 642 where the voluntary workers in Health

vl

Service of State of tsihar w e found workirrg lor Iong at
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a pittance ot Rs.50 per month. E,ven in the absence of

any statutory right of regularieation, the Hon'ble

Supreme Court directed that such pereons be considered

for regularisation on available poets as per rules and

reg:ulations. 'I'he learned counsel for the applicants hae

also placed reli&nce upon Delhi High Court judgement

Vinod Kumar and Ors. Vs. Union of lndia & Ors. (CiviI

Writ Petition No. 3169 of 2000), decided on 'l .8.'}OOL

reported in 20O1 V AD (Delhi ) 717, wherern the

petitioners had sought regularisatron of therr servrces

on LDClStenographers poets, on the ground that they were

initially appointed for a perrod of Lzo days on ad

hoc/daily wages through the Employment Exchange and they

were allowed to work for a perlod of l0 years. So there

aIso, the petitioners were granted reI ief urrder the

following terms:

It'Petitioners may make a representation to the
competent authorrty for relaxing the rules and
for regularisation of therr services as oile trme
exception. The concerned authority, on receipt
of such representation, shaIl examine therr case
in terms of provlao to Rule 12 (1) (b) of
Central Secretarrat Clerical Servroe Rules and
the identical provision in otirer set of rulee
and taking rn regard peoul rar facte and
circumstancec of the caae and pass eppropriate
orders for regularisatron ol petrtroners'
services or alternatrvely for relaxrng therr age
bar to enable them to take the SSC examrnatron,
Meanwhile, status quo shall be marntarned ln
respect of therr servlce statue trll such orders
are passed and should these go agarnst them,
they shall be allowed to rem&rn at therr posts
for one month to enable them to seek any further
legal redressal ."

In H. C. Putteswamv and Ors. Vn . 'l'ha Hnn 'h l e (-'h r cf

Justice of Karnataka Hish (-'orrrt. Flnnrrn I ore nnri ()rs.

( 1991 Supp (2)

were stated to

years and they

other eervice, rt

SCC 421), rn which case the applrcante

be ln service for a perrod of about 10

had become overaged for entrlr rnto an!,

was heldrer:
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It' There is good sense in the plea put forward for
the appellants. 'the human problem etands at the
outset in these cases and rt is that problem
that motivated us 1n allowing the review
pet i t ions . I t may be recal led thaE the
appellants are in servrce for the past 10 :/ears.'Ihey are either graduates or double graduates or
post-graduatee aE agarnet the mrnimum
qual if ication of SSLC requrred for Second
Division Clerks in which cadre they were
originally recruited. Some of them seem to have
earned higher qualification by hard work during
their servlce. Some of them ln the normal
course have been promoted to higher cadre. 'I'hey

are now overaged for entry rnto any other
service. It seems that most of them cannot get
the benefit of age relaxatron under Rule 6 of
the Karnataka Civil Services (General
Hecruitment ) Rules, L977. One could only
imagine their untold miserree and of their
family if they are left at t he midstream.
Indeect, it would be an act of cruelty at thie
stage to ask them to appeer for wrrtten test
and viva voce to be conducted by the Public
Service Commission for fresh selection (See Liia,,
Dhar v. State of Hajasthan (1981 t4 ) SCC 159)

7. On the other hand, the learned counsel for

the respondents while etrongly refuting the eubmrsalons

made on behalf of the applicants has stated that regular

appointments can be made only tn accordance wrth the

prescribed Recruitment Rules and not otherwtse and no

peraon can seek appointment de hors the Hules. His

contention ie that the appltcants in the c&se have not

been appointed in terms of the }lecrurtrnent Hules anct once

the appl icants have not been appointed ln terms of the

Recruitment Rules, they have no rrght to clarm

re8:ularisat ion de hors the ltules. In support, h€ has

relied on the Delhi High Court judgement rn CWP No. 7386

of 2O0O Shri Sarr<leeo and Ors. Vs. Delhi Subordrnate

Scrwi ces Se I ect i Dlnn rrl n nrl ()rs . dec ided on 23 .7 .2042.

Hel iance has also been made upon another Supreme Court

Judgement reported in 2003 (3) SCC 485, @

Goval (Mrs. ) Vs. State of Ratasthan. wherern in the

matter of regularisation of an ad hoc apporntee, it wae
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held that unless his initial recrurtment is regularised

through a prescribed agency, h€ cannot be granted

re8'ularisatron.

8. I'he learned counsel has also countered the

arguments of the learned counsel for the eppl tcants

regarding their legitimate expectation that they would be

regularised soon after the strike is over or at & Iater

stage. In this regard, he has referred to the followrng

observations of the Hon'ble Supreme Court in the rulrng

referred to above; 2O03 (3) SCC 485 (supra), wherern rt

had been laid as under:

On the faote of the present case, the princrpre
of legitimate expectatron has no applrcatron.
It has not been shown as to how any act was done
by the authorities whioh created an lmpresalon
that the conditions attached in the origrnal
appointment order were warved. Mere contlnuance
does not imply such w&lver. No Iegitrmate
expectation can be founded on euch unfounded
impressions. It was not even rndicated as to
who, rf &ilY, and with what authorrty created
such impreesron. No walver which would be
against requisite compl 1&nces c&n be
countenanced. Whether an expectation exrsts 18,
self evidentllz, a question of fact. CIear
statutory words overrrde any expectatton,
however founded .

9. Another Supreme Court judgement relred upon

bv the learned counsel for the respondents re UnroJn of

I nrl i q nnrl ()n d \lo IJaniolr Ilql Xri hno llqho rqn reported

in J'l' L99? ( 10 ) SC 375, wherein the servlces of a Medical

Officer appointed temporarily in the Central Government

Health Scheme on August 10, L982 durrng the strrke of the

Doctore was allowed to contlnue fqr 5 years before l-he

same were ultimately termrnat,ed. And on berng

challengecl, the 'i'ribunal decided i1 favour of the

Emp Ioyees,

d i rect ion

but the Hon'ble Supreme Court he id that tlre

Artrcle 32U.by the l'ribunal was violatrve of
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l0.Inordertosuppqrthrseubmrgelonthatln

respect recruitment to various services under the state'

the state is bound to follow the relevant Recruitment

Rules, the learned counsel has placed reliance upon a

decisionoftheApexCourtreportedinJT1996(Z)SC

4Ss,stateofHimachalPrarreshVs.Strrpnhl(rrmnrVerma
andOrs.whereinithasbeenlaiddownaeunder:

. .. . It is settled law that havinS made rules of
recrurtment to varlous servicee under the State
or to a claes of posts under the State' the
Stateisboundtofoltowthesameandtohave
the selection of the candidates made as per
recruitment rules and eppointments shall be made

accordingly. From the date of discharging the
duties ittacned to the post the incumbent
becomes a member of the gervices. appointment
on daily wage basis ie not an appointment to a
post according to the Rules''

11. On eppl icants' plea for eympathy'

compassion and equity, the learned counsel has submitted

that where the recruitment in service is governed . by

statutory rules then there cannot be any room for equity

andsympathy.Inthierespect,hghasplacedreli&nce
uponsupremeCourtjudgement,Ahmedabad[[unicipal
Coroo nt i nn Vs. V i rendr I( rrmar J a ntibhei Pnt.c I and

reported in JT LggT (?) sc 14, wherein it has been held

&s under:

'Undersuchcircumstances,therelsnoroomfor
eympathy or equity in the matter of such
app;intment specially where the recrultment in
Jervice is governed by the statutory rules' lf
the reasoning given by the tribunat is accepted,
the statutory recruitment rules would become
nugatory or otiose and the department can favour
any person or appoint any person without
foifoiing procedure provrded in the recrultment
rules which would lead to nepotrsm and
arbitrariness. once the consideration of equity
inthefaceofstatutoryruleslsacceptedthen
eI igible and qual it' ied persona would be
sufferers as they would not get &ny chance to be
considered for appointment. 'Ihe result would be
that persons lesser ln merit would get
preference rn the matter of appointment merely
on the ground of equlty and compassion' tt ie
therefore not safe to bend the arms of law only
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f i-'r' *d iusLitrlS et1rli 1r - Li*, i-lier ef ,)t t,, f rtrr-i tlr,ri-
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ie$p'f,l'r .letrL iti tl're ser^vjce of tlie tJoi'pot'crti,*rr'r
:,l-i'ffat'b ft',:rtr itt'Dt r:f [.rrai",.

fl- Flear-cl tl-re leai-riecl courrseI foi' tlie [rci.r'iie.:,"

p(:i'ustcl i:lie I eLot-dS .ri rr-l l-r"1irE *l*u got^r r tlrr ouglr tiie

r^u I ings r el ied up'L'ii tiy britl'r tlie par-tie:l - T l'rt:

ol-,$8t-vatior-rs rrracle lr'v tlre ftpex Cour^t irr lt*Q_-__-LuLLaaularllli,:,,_

Lfls.B (supra ) a$ r-erpr-D\.luced lier^eiiilief ore olt p"1ge l-O D f tl-re

judgrrent seefir to be vet'y irrucl'r i^elevai'r t fi:r- tlie cas* irr

lr,:rtrd d:s iri i:ire Hurr '[ils'Supr^errr* f,our^t iri tl-r* s;ricl c.a.;B

rll"rer cii^r too tlie appl icarits t her ,':iri we,^e simi iar'Iy plac*,tJ

a.:::, iri Llre iris Lar rt ,;ase liac.l beerr di lectecl to be d*aI i r,,li ll^,

iti a f avoura[:ie mantlBt'- Obviously ot'r e coulci onl;ri imagir-re

tl'reil- rrrrtol'J miser^ies at^rd of tlieir- fanrily if tiirly at'e

lef t at tl're irricls Li'eanr" Tliougl-r it i* a f act tliat tl'rr::

C<:t-tt'ts "rricl Liie Tr^ii,iurral l-raue riut to lie sw"iy*,-l "iwiry by

$alrtinretits at-r .l syirrpatiiy;vtt tlie irrpor^tarit fact cariririt l:.,<,

ir.ist siglrt ,-.,f ti^rat tlie dpplicar^r ts l^rer-eir^r liaue i'ericlert:d

tlie sel'vices to t li* Guvai'rirTrcr"lt l-ros[,itats at d tirrre rrrlir:i'r

{,',/Bt-ytl'r iii1.1 wql:} itr a nrer,s oii qlccuut'r t. *f tl"rt- .";t-r'iiiu tif tlr,:

l.{ut-s*s in ti-re liospitalv," l.laiut'dll5i sucii iihe applicarrt,:;

.r.t'. tlr"li puirii: *f time liacl ar:t*d as iiriqels iu tlie

*uf f eI irrg patiEr rt$ .rl'r cl or-r arJdnut-r t of i:iiat t^ea$,)t r too tli{,',,

(-l(Ylltil vu bytltpuxLlly Lltlc Cull 5illei'drLlUlr. Ullrll*l- tlraiB

ci i^c.umrstarr cE$, it'r nr.y v iew, Lliir, is a .:ase wh*t'e i de*in i i:-

ir(:':Bs.sfll y j:u rJl,rsBt^'r,'B t.ir"rt tlre t't:spurt,-lerr is ratDu id etiduaiiol|-

to cor-r Bider ti-re cdr-rditiatur* ':f tir* appliiar^r Ls f avciurab).'1i

ii\Jait'r5i. '[:ire avail.rbie vaDai-r\-ias by flcLui clirrg tl'r*rn dr-te

t'eIartatiut'r for tl're peI

IY

\

od c,f sei'vice tliey l-rdv* r-e,ricler (:,:l
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