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CENTRAL- ADMINISTRATIVE TRIBUNAL
PRINCIPAL ' BENCH

. 0.A.N0.820/2003
. with _
0.A.No.1479/2003
. 0.A.N0.1520/2003
0.A.No.1521/2003

DWW

New.Delhi, this the {847 day of R, 2004

HON BLE SHRI jUSTICE V.S. AGGARWAL, CHAIRMARN
HON BLE SHRI S.K.NAIK, MEMBER (A)

0.A.NO.820/2003:

1.

Dr. Rajesh Kumar Chhoker
s/ Sh. Sukhpal Singh
aged about 35 yrs.

r/o WZ-124.C/3,

Virender Nagar

New Delhi.

and ‘working as.Lecturer
in Shalakya Speclality
in A & U Tibbia College -
under the respondents.

. Dr. Rajesh Sharma

5/0 Sh. Amar Nath Sharma

aged about 33 yrs..

r/o S D, DDA Flats

Gulabi BRagh

Delhi and working as Lecturer
in Dravyaguna & Ras Shastra
in A%U Tibbia College under

the respondents. . Applicants

(By Advocate: Sh. S$.5.Tiwari)

[aS]

Versus

Govt. of NCT of Delhi
through Chief Secretary’
Govt. of NCT of Delhi
Delhi Secretariat
I1.P.Stadium

New Delhi.

Principal -Secretary (Health)

Govt. -of NCT of Delhi

Depar tment OFf Health & Family welfare
Delhi Secretariat, I.P.Stadium

~ New Delhi.

..fhe Director (ISM&H)

Directorate of T.8.M. & H,
A&U Tibbia College Campus
Karol Bagh

New Delhi. Respondents

(By Advocate: Shri.Vijay Pandita)
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0.A:No.1479/2003:

1.

™3

Or. H.C.Gupta

/0 Sh, 0. P.Gupta

Ffo B-67, N.D.M.C. Flats
Keshav Kuni, Vikas Puri
New Delbi,

Dr. Abdul Nasir

s/0 Prof, A.H. Faroogi
r/o Flat No. 203, R7 ””41/
Tuglakabad Extn.

“New Delhi ~ 110 019, s Applicant

(By Advocate: Sh, Madhav Panikar)

[S8]
.

(By

Versils

NCUT. of Delhi

through its Chief d@Cf@TNIY
I.P.Sachivalava

New Delhi.

Principal secretary (Health)
Govt. of NCT of Delhi
ToP.Sachivalaya

New Delhi,

Director

Directorate of Indian uvstemy M. & H,
Tibbia College Campus

Karol Bagh

New Delhi. v Respondents

Advocate: Sk, Vijay Pandita)

0.A.No.1520/2003:

I,

Ur. Srikanat Panda

s/0 Sh. Basudev Panda

rfo ocjo Dr. H.K.Panigirahi
16/137, Street No.s

~Joshi HoadA Karol Bagh-

New Delhi - 110 005,

Or. Praveen Kumar

s/0 Sh., Babu RrRam :
r/oc/or Sh. Raleshwar Prasad
G-23/138, Sector-7, Rohini
Delhi ~ 110 08s.

Or. Nishi Arora

wW/0 Sh. Pawan Kumar

rio 722, Manocha Anarfm@nt
Vikas Purl

New Delhi - 110 018,

DL Hemant Kumar Panigrahi.
s/0 Sh. Arijun Panigrahi

r/o 16/137, Street No,. S
Jdoshi Road, Karol Bagh

New Delhi - L1o.o0s. _ -

,.?"x'),.'.w g
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DI (Mrs. ). Sujata Yadav
w/io Dr. Alok Yadayv

F/o WZ-298, Shakur Pur
Delhi ~ 110 034,

5. Dr. Shashi Kant Vedi
/o She DLC.Vedl
r/o 7208, Ambedkar Nagar
Kankarkheda, Meerut Cantt.
Mearut (U.P,) '
7. Dr. BLS. Sharma
s/0 Sh. Hari Prasad Sharma
r/o B-937, Shastri Nagar
New Delhi -~ 110.052.

8. Dr. Dhanapuninl Vinay Kumari
w/o Dr. Parimil Suresh '
rjo 7272, Manocha Apartments
Vikas Puri ' B :
New Delhi - 110 018, e Applicants

(By Advocate: Sh. Ashwanil Bhardwaj)
VerSUS

. Govt., of N.C.T., Delhi
through The Chief Secretary - o
G.N.C.T. of Delhi A
Secretariat, I.G.Stadlium
New Delhi. ‘

Z. The Principal Secretary (Health)
“Govt. of NCT, Delhi ' .
CDepartment of Health & Family Welfare ‘
Secretariat, I.G.Stadium ‘
New Delhi.

3. The Director (ISM & H)
Directorate of ISM & H
A & U Tibbla College
Govt., of N.C.T., Delhi,
Karol Bagh :
New Delhi -~ 110 005, ... Respondents

(By Advocate s Sh. Vijay Pandita)

0.A.N0.1521/2003: :

1. Dr. Mohd. Saleem .. . ‘ 5
s/o Sh. Abdul Waheed -~ , . : E
r/o 1307, Zeenat Mahal . - ‘ o -
Farash Khana ' . : 4
Delhi - 110 006, . - !

Z. Or. Mohd. Arshad Ansari -

s/o Mr. Abdul Hafiz $B

r/o E~61, A.F. Enclave-I _

Jamia Nagar, Okhla ) o ' - )
New Delhi - 110 025, ' '
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3. Dr, Mahmood Ahmed =
N\ . S/00 S, Magbool Alme
r/o 199/5, 7akir Nagar
Okhla, New Delhi - 10 o7s,

4. Dr, Darakhshan Khanam
/o vy Shaheer Hasan Khan
r/o Adency Hamdar g Dawakhang
Mohel, Alj Roacd
Allgarh =202 o0y,

5. Dr. AYOsha Rapg
wW/o Dy, Mohd, Aljaz
PO B-4/274, DDA Flats
Inderlok, Delhi - 11¢ 0353,

o AW

&, Dr, Naseeanm Akhtar Khan )

s/0 S, Matlooh Ahmed Khap
r/o oo Dr, A.K.Gupta
X/17]7, Street No. 17
Radgarh Colony
Delhi - D 037, C e ApmlicahtS

(Ry Advocate: sp. Ashwan Bhardwa )

\."er'.’ﬁil.lS

be The Govt, of N.C.T., Delhki
Through The Chief Eecretary
G.N.C. T, of Delhi
Seeretariatﬂ I.G.Stadium
New Delps .

) . The Principgi Secretary (Health)
Govt, of NCT, Oelhi :
Depar tmeny of Health & Family Welfare
Secretariat, I.G. Stadium
New Delfhi .

a3

The Directeor (ISM & H)
Direotor&t@ of ISM & H

A& U Tibbia College, Govt, of
N.C“T‘y Delhi, Karol Bagh

New Delhy, - Respondentg

(By Advocare . Shr, Viday Fanditg)

QWEMQMEMEMLQQMMQQJH.M.

Justice V.S, AQoarwg] .

By thisg Commor order, we bropose tg dispose of

the aforesaig four OAS, since the Ffacts are ldentica)

ang oontroverxy 1s alse common, We take the facts

; from oA No.B20/2008 ang o4 No.lSZO/ZOOS.
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2. The Tibbia Collége ACt had been enacteﬂ in
the  vear 1952. In exercise of}the‘bower$ conferred
under Clause (c).o%‘Seotion 16 of‘the Tibbia College
Act  of !952, regulations had been framed. Regulation
7 pertains to the oonfirmatién of temporary amplovees,

It readsy

(1) As  and when regular vacancies in
: permanent posts occur the
w7 : temporary  employee holding_ the
. A post  of Secretary, Principal,
: . Manadgers - of Hindustani Dawakhana
: ' or Rasayanshala, who have
completed not less than 3 vears
of  service (inoluding period of
probation as lald dowrn in
Regulation &) may be considered
for confirmation and confirmed
with the prior approval of  the
Chief Commissioner.

(2) As and when regular vacancies in:
‘ permanent posts occur, temporary
enployees, other than the
Secretary, Principal Managers of
Hindustani Dawakhana and
LY ' Rasayanshala, may be considered
by the Board for confirmation
after they have compléeted 3 years
satisfadtory service (including
the nperiod of probation, if any)
and 1f otherwise suitable may be
confirmed under the orders of the
. . Roard,"

3. The fibbia College Act, 1957 was repnealed
by ~Tibbis College (Take-over) Act, 1997  w.e.f.
50,4.!9983 By wvirtue of the present Act, 1997
referred = to abo&e, the management  of  the Tibbisa
College 'stdod transferred and vested with the

Government of Delhi.




seek  setting aside Of the order of
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4, Section 2{e) of the Act defines

“Governmant " means  lLeutenant Governor of National

Capital Territory of Delhi appointed by the Dresident
under Article 320 read With Article 239-AA of the

Constitution,

5, section 16 of the Delhi Tibbia  College

{(Take-ovear) Act, 1997 which paertains to rebeal of

Tibbis College Act, 1952 further provided:

18, Repeal of Tibbia ‘College
Act, 1952.- The Tiibbia College Act, 1952
(Delhi Act No.5 of - 1952)  As  hereby
repealed with effect from the day of the
coming into force of this AcCt:

Provided that anything done or
any action taken under the Act S0
repealed which could have been done under
this Act if it had then been in  force
shall  be deemed to have beern done or

Laken under the corresponding provisions
of this Act: :

Provided further that subject to
the provisions of this Act the repeal of
the nrincipal  Act shall not render
invalid any order, notice, notification,
recovery or  other thing issued or
aeffected thereafter, bhefore the day of
coming  into force of this Act, nor shall
it affect the enforcement of any
liability incurred thereunder before” the
commencement of this Act. "

6. Applicants (pr, Ralesh Kumar Chhoker &

Others’) in 0A 820/2003 and applicants in OA 1479/2003

directing the respondents to consider their claim for

regularisation  in terms of the old recrul tment

riles
dated 20.12.1985 with consequential benefits, The

impugned order of 26.2.2003 reads: -

"Reference his letter dated
£7.1.200% on the above mentioned subiect.,
Dr. Rajesh Chhokar, Lecturer is informed
that the request made by him  vide his

kg ——<

-
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letter dated C11.11.2002 for
regularisation of his services has been
considered by the Competent Author)fv

The (omp@t@nt Authority is of the

Vi@ that the nosts of Lecturer

(Avurvedic & Unani) are Group A" posts

and the regular appointment against these

| posts  can only be made through UPSC. In
i : view of the ' facts that there is no
| provision in the R.Rs to regularize the
services of the adhoc appointees, his

request is turned down, as he is an adhoc

appointee, "™ o

7. Some of the relevant facts are that on

T.7.19938, fhe“60vernment of National Capital Térritory
of Delhi had‘invited:applicationﬁ for certain DOsSts in
the A & U Tibbia College, Karol. Bagh which were to be
fillerd up on ad hoc basis. In pursuance of the same,
the. abplioantﬁ’ had épplied and the representative

or der épbointing one of the applicants reads:

"On  the recommendation of the ' }
staff selection board, the Lt. Governor,
. ' Delhi is please to appoint Dr. Rajesh
v Kumar — Ghhokar  to. the post of Lecturer :
Ayurveds in- Shalakya subiject on a purely T
E ' © temporary and adhoci-basis with effect i
f- -~ from the date of his joining the post for 4
: a perlod of six months, or til] regular )
‘ appointment is - made, which ever isg

@arlier, on the following - terms and ’
condition:~

|~ - The post is purely on adhoc basis
for a period of six months or
til)l regular appointment is made,
which ever is earlier, The
appointment  can be terminated ar
any time  (on either side) by
giving- one month’s notice or by
paying one month’ s salary without
assigning any reason or failure
to complete the initial period of
three months to the satisfaction
of the oomp@tent authorlty

g Thev app01ntee shall be placed in
. the  pay scale of Rs.8000-13500/-
‘ g SH O NPA and other usual allowances,

1
1
[

3 TP
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8. The said ad hoc appointment had continued
and vide impugnecd order, the request of the applicants

In this regard had heen rejected.

g, Applicants” contention is  that they
continued to 'be governed by the old Act. There was no
deemer repealing of the Rules and reguiations that
were  framed under the Aof of 1952, There%ore, they

are entitled %o be considered for regularisation, more

S0, when  they continued to work sufficiently long

period,

10, Respondents ha?e contested the said
applications.. They insisted that the Tibbia College
Act  of 1957 was Fepealed by the Tibbia College Act
(Take-over ) Qf 1987, Due to change of management‘ in
the Tibbig College, the entire $ystém of functioning
Was reviewedn' The recruitment rules fhad to bhe
re-notilfied, The appointment of the applicants was

purely temporary and on ad hoc basis,

11, Similar plea raised by some other

applicants  had already been rejected in the case of

Dr., Divpreat

Satni & Others V. Governmant of NCT of

Delhi & Others in OA 988/2001 with connected Original

Atplications decided on 19.9.20072.

[aS]

It is denied that the applicants are
entitled to any of the reliefs, and it isg

that the regular appointment can only be made in

PP
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Ls 1.
accordance With. ‘the rules that have heen enacted in

Which consultation of Union Public Service Commission

is necessary,

3. Similar two Original Applications
No.1520/2003 and 1521 /2003 have also been filed hy pr.

Srikanat Panda & Othafﬁ and Dr, Mohd, Saleem g

Othersvreﬁpeotiv&ly. The Facts basioally are the same

excent that herein the~anplications were invited for
filling upn of certain Posts with a consolidated salary

of WS,IO,UOO/f On contract basis, The advertigemént

appeared Of 14.10.2000, In pursuance of the saig

adv&ftiﬁement; somé - of  the persons were  appointed

ihcluding the applicants, on contract basis for =&

period " of one Year or till. the posts are filled up on

regular basis, whichever is earlier, The

representative  order dated 15,7, 2001 and  relevant

bortion of the same reads:

‘On the recommendations of the
Staff Selection,Boardy the [ t. Governor,
Delhi s pleased to. offer the appointment
to Ms., n, Vinava Kumarj d/o Shri paini
Suresh to the post of Lecturer (Subdect -
Prasuti and-Stri'Roga) in Ayurvedie and
Unani Tibbia College, Karo) Bagh, New
Delhj on-contract basis with effect Trom
the date of his joining the post for g
period of one year or till the posts are
filled up on regular basis, which ever is
earlier, on the followiﬁg Lerms. and
conditions.

1. ' The appointment shall purely on

‘

contract basis  for g period of

. ohe  year or‘till‘theﬁposts are
co0 Filled  up on - regular basis,
whichever ‘jg @arlier, The
apbointmehtishall be liable to be
mﬁerminated-at'aﬁy”time (on either
side) by giving one~month notice
Lor by payihg:one*mOnthis salary

. Without assigning . any reason or
_@failure“mtofcompletewthe' initial
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- beriod of three months to the.
~satisfaction  of __ the competen t
authority. : ‘

™~

. The appointee shall be pald the
consolidated salary of
rs. 10,000/~ per month. "
The applicants in these Original Applications (i.e.,
OA 1520 and 0A 1521 of 2003) also, in similar manner
seek a direction to regularise their service from
their initia)l date»of appointment and further contend
that a decision had been taken by the Cabinegm
Committee of Delhi Government. The file may be called

and necessary instructions issued.

14, The sald Original Applications have also

been contested.

15, The first and foremost question came up
for consideration was as to whether the regulations\ﬁ
framed after the' Tibbia College Act of 1997, the
Tibbia College Act, 1952  would automatically be

repealed or not?

16. We Know from the decision in the case of-

WATSON v, WINCH, [1916-171 All England Law Reports

Reprint 972  that when an Act  of  Parliament isg.

repealed, it must be consldered (except as to
transactions past and closed). ~In  that ‘event,

bye-~laws would also become invalid unless they are

preserved by the repealing statute.

17, Section 24 of the General Clauses Act of
1987 provides the necessary key to the controversy,

It reads:

Ak =
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24, .Continuation of orders,
etc., issued under enactments repealed
and re-enacted, — Where any [Central Act ]
or  Regulation is, aftér the commencement
of this Act, repealed and'rewenaoted with
or  without modification, then, unless it
is otherwise expressly provided, any
lappointment, - notification) order,
scheme, Fule, form or bye«law, [made or)
issued uncer the repealed Act or

Regulation, shall, so far as 1t is not
inconsistent‘ ~wWith the provisions

Fe~enacted, continue 1inp force, and be
deemed tq have, been [made Lorl issued

under the provisions . S0 "e-enacted,
unless and until 1t is Suparseded by any
[appoihtment, 'notification,) order,

- scheme, rule, form or bye-law [made or)
Issued under the Provisions so Fe-enacted
Tandg when any [Central Act ] or
Regulation, which, by 4 notification
under  Section 5 or S5-A of the Scheduled
Districts Act, 1874, (14 of 1874) of any
like law, has been extended to any local
area, has, by a sSubsequent notifiration,
been withdrawn from and re-extended to
such . area of “any  part thereof, the
provisions of such Act or  Regulation
shall be deemed to have been Fepealed and
re-enacted . in such-area or part within
the meaning of this selection),

18. Ther basic principle remains the same

which we have referred to above, This has peern
enacted to obviate the Clauses, included in avery
Fepbesling and Fe-enacted bill, to Keep the order,

scheme, bye~law or rule  which 1

superseded, It provides that if any Central Act or

Regulation is Fe-enacted with or without modification,
then, unless it ig otherwise expressly pProvided, any.

lappointment, notification, ] order, schene, rule, form

or bye-1aw issued under the repealed ACt or

Regulation, shall continye to be in force and shall bhe

deemed to have ‘been issued under - the provisions

proposed to pe .

LR

o e o

!
H
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re-enacted, unless and until it 1s superseded by any

order, scheme, rule, form or bye-law.

19, The Supreme Court considered this

question in the case of Chief Inspector of Mines and

another etc. v. Kéram Chand Thapar etc. AIR 1961 SC
83K, Herein - the Coal Mines kRegulations _were Amade
under the Mines Act of 1923, Regulations had been
framed in ékeroise of the powers conferred by the Act\a

The Act was re-enacted as Mines Act of 19572, In 1855

no -regulations had been made, and on facing such a

sltuation, the Supreme Court held:

"(20). The true position appears
to  be that the Rules and Regulations do
not lose their character as rules and
regulations, even though they are to be
of the same effect as if contained in the
Act, They continue to be rules
subordinate to the Act, and though for
certain purposes, including the purpose
of construction, they are to be treated
as 1f contained in the Act, their true
nature as subordinate rule is not lost.
Therefore, with regard to the effect of a
repeal of the Act, they continue to be
subject to the operation of 8. 24 of the
General Clauses Act, ‘

(21) For the reasons given above,
we have no hesitation in holding that the
provisions of S. 31. sub-sec. 4 of
the Mines Act, 1923, do not stand in the
way of the full operation of $. 24 of
the General Clauses Act, 1897, and that
in  consequence of these nrovisions the
Coal Mines Regulations, 1926, continued
to be in force at the relevant date and
have to be deemed to be regulations made
under the Mines Act, 1952."

z20. Once again Section 24 of the General

Clauses Act came up for consideration in the case of

Harish Chandra v. The State of Madhya Pradesh., AIR

1965 SC 932. Herein the Madhya Bharat Iron, Steel and

Aoy ——

e
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Scrap (Ptoduv 1on. Procurement _and Distribution)

Contire) Order, 1949 wasg bromulagated on 45,1949  4p
exefoiﬁ@ of  the powers dOhferred by  Section 4 of
Machva  Rharat Essentia) Supplies (Temporary Powersz)
AGt (B of 1948)., By hotifioation of 1949, the Sscrap

ded larg Association had been granted g specia)l
privilen of selling SCrap. The Mddhfd Bhiarat Act
referrad  to above wag repealed by virtue of the

Essentia] Supplies (Temporany Powers) Amendmen t Act,

1950 ‘under which the Fg rntlﬁ) Supplies (Témporary
Powers) Act of 1946, was extended to the Fart .8
States,  The Supreme Court held that the effact of the
extension of Essential Suppliés (Temporary -Powers)
Act, - 1936 WaS not only to repeal the Madhya Bharat

Essential Supplies (TeMporary Powers ) ACt, 1948 put

Aalso  the Madhya Bharat Scrap Control Order that had
“been so issued. Section 24 of the General Clauses Act

Will  have ne appblication, Once the statute under
which  bye-laws are made we;e repealed, thosevb&e~1aws
are 1mn110d!y repealed and cease to have any lelOitY

Unless the repealihg statute conrajnq‘som@ provisions
pregserving the validity oF the bve-law notwithstanding

the repeal.

21, Similar was the Findings of the Supreme
Court in  the case Kok Dharangadhra Chemical Works

V.
Dharanqadhra Municipality and Another (1985)

4.8CC 92,

It was held that ordinance and the Government Rules

are oy %t@pwgap measure and it would auromatioally

cease to operate. 8% soon as the Mun101pa11ty iszued
1ts own by@«law« under the

iy

appropriate-Aot;
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22. In the present case, the Tibbia ACbllege
Act, 1852 was repealed by the Tibbia College

(Take-over)  act of 1997 as already referred to above,

It was  not a case of re-enactment with or without
modi Fication.

75, Not only that, in the present cCase as we
have already pointed above, all the appointments of
the applicants had been made after the Tibbia College
(Take-over) Act of 1997 and they have not been in v
exercise  of any provisions oY the Tibbia College Act,
1952 or the kRegulations therein. In that view of the
matter, the applicants indeed cannot take advantage of

what is being urged vehemently at the Rar.

24, Not only that, 1f for the sake of
argument it is  taken that Regulation 7 of the
regulations  framed in the year f961 under the Tibbia W
College Act, 1952 was alive on the date when the
applicants ware taken into service, still the
applicants indeed have no ground to succeed. It only

refers to the fact that temporary employees may be

considered if they had three vyears satisfactory
sarvices, Tt does not confer  any right for

regulsrisation to  such enployees and otherwise also
the apmlicants were either appointed oﬁ contractual
basis or on ad hoc basis. It does not confer any
right  to such employee, In that view of the matter,
even in the alternative, the applicants cannot take
advantage of this particular plea. We accordingly
hold that when Tibbia College (Take-over) Act was

passed in 1897, the Tibbia College Act, 1957 stood

ke —
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ﬁep@aledh‘_ Since  the applicants are appuointed after

the  Tibbhia COII@Q@»(T&K@“OVQF) Act, 1997 they cannot

take advantage of the'regulations that were already

framecd @arlier.,

T
i

£5. lLearned oounsel_for the applicants relied

upaon  the decision iIn the case of Dr. G.P.Sarabhai & |

S

Qthers v. Union of India 8 Others. 1983 LaBi7.c. g1

(01w Writ _Pe.a.1‘.',."L‘r.ioh,No.5,"'1987‘1 decided on I3.8.19827.
In the atore~cited case, certain petitioners wWere
- ; :

appolnted gg Junior Medical Officers in E.G.I.

Corporation initially on ad hoc basis for s period of

one  vesr, The appointment lettar indicated theat

maximum  period of the selection was one vear angd it

was o contemplaterd that selection wWoild he

.

regularised )

by the Union Public Service’Commiggion and they were

continued from time to time. 71t WES in the backdrop

of  these “facts that the Division Bench of the Delhj
High Court ha o given the decision referraed to and
relied  upon by  the learned counsel.  But the same had

beern considered by the Delhi High Court in the case of

Sh, -28ndeep & Others V. . Delhi Subordinate Services

R P GRS S e Pl -

Selection Béard &.0rs., C.w.p. NO. 7386/2000 decided, %
on 23,?.2002.> The deoision in  the oasé of  Dr,
G,Paﬁarabhai aric Others (supra) was referred to and it
!

as  held that Question, therefore, for consideration

WES  wWhether the petitioneérs who were  appointed as

Doctors in the EST Corpokation, and had been continued

for about seven years, could be asked to compete with

the new entrants, It was held that they were not i
reauired o re-apply.  The decision was held to  be ;
“having  no application where the petitioners had :
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undergone selection Process with hew entrants, It

will fhave ne application in the bresent  case also

hecause the applicants fiad heen appointed‘ourely on ad

hoc  ang Ofcontractyg) basis in different Original

-Applications ang con$equently,

re-anply op claim‘ & right for regularisation, As

Would he noticed hereihafter under the Tibbia College

A

(Take-over ) Act, of 1997, the appolntment can only bhe

made i Consultation with the Union Public Service

Commission. The ampoihtment-oannot be made de  hors

the rules and th&refore, in the Peculiar facts of the
Dresant case,  the decision in the case of Dr,

G. P, Sarabhasi (supra) has ho application.

76, On  behalf Of the respondents, 4t W& s

vehement]y contended, in Our view suCoessful]y that a

berzon  who g appolinted on ag hoc basis or even on

cContract basisg, cannot  claim Fegularisation as  of

right, The regularisation cannot be made de hors the

Fules,

27. In the case of Dr. CngnggalmeqxaI"LM£§¢l

of Rajasthan, (2003) 3 scc 485, a  similar

situation hé cropped up before fhe Supreme Court.
Certain Persons had heen appointed on temporary basis
for g period of gix months, . Certain orders of
extension were issued, o 1.10,1998?

Chanchal Goyal were terminated on the ground that the

cCandidates selected by the Public Service Commission

Yere available, The question for consideration before

the Sunreme Court was as to whether she could

claim

they cannot he asked to

services of Dr.

I

A




' R e it I - |
s -l PR R e .

SR Y

17
'@uu!arnv*fnon as in the case of the apollcants. The
Sunreme  Court r@pwlled the argument oF or. Chanchal
Goval and held:
"B, Unless the initial
Fecriuitment s regularized through a
nrescoriher agency, there is no scope for
&  demand for regularisation. 71t 1s true
that an ad hoge appolntee cannot be
replaced by another ad  hoc appointee;
only - a legally selected candidate can
replace the  ad hoc or temporary
appointee. Im this case it was  clearly
stipulated in  the initial  order of
Gopointment that the appellant was
required  to - make room once a candidate
- selected by . the Service Commission isg

available, "

Thereunon the Supreme Court went on to hold:

"10. In  J8K Public Service
Commission Vo Dr. Narinder Mohan
(19947 2 sco 6300 it was, inter alia,
observed that it cannot be laid down ac &
general rule that in every category of ad
oc  appol ntment 1f the ad hoce appointee
continued  for a longer period, Fules of
recruitment  should  be relaxed and  the
appointment by regularisation he made, .
In the said case in para 11 the nosition

v o was  summed up  as under : (sce np.
T640-41, para 1) -

, 1. This Court in &K, Jain
(Dr.) - v, Union of Tndia 1887 Supp  sce
4971 mave directions under Article 147 to
regularize  the Sservices of the ad  hoc
doctors anooinreo on or hefore 1=10-1984,
't is & direction Under Article 142  @on
the neculiar facts and clrcumstances
therein, Therefore, the High Court is
not. right ip placwng reliance on the
Judament as s ratio to give the direction
Lo the PSC to consider the cases of the
respondents, T Article 147 < power s
contided only to this Court, The ratio
in P.P.C. Rawani {Dr) v. Union of India
{fqu?) T SCC 3311 4« also not an

authority under Article 141, Therein the _ : o
orders iss sued by this Ponrt under Article J
32 of the Constitution to regularize the _
acd  hoce appointments had become final.
When contempt - petition was filed for
nen - impl@m@ﬁfdf]Oﬁ. the Union had come
fOIWdFd with ‘an application expressing ;
its difficulty to - give effect to the
orders of this Court. In that behalf, '
while appr@cidtinm the dlfflcultles '
expres«pd by the Un:on in 1mp]ementdtlon, '
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this Court gave ,furtherv"directionw_to
implement the order issued under Article
32 of the Constitution. Therefore, it is
more An the nature of an execution and
not. & ratio under Article 141.  In Union
of  India v, Dr.  Gvan  Prakash Singh
11994  Supp(1) SCC 3061 this Court by a
Fench of three Judges considered the
effect of the order in A.K.Jain case
1987  Supp SCC 497) and held that the
doctors appointed on ad hoc hasis  and
taken charge after 1-10~1984 - have no
avtomatic right for confirmetion and they
have to take thelr chance by appesring
before the PSC for recrultment. In

H.CLPUttaswamy v, Hon'ble Chief Justice

of  Karnataka High Court 1991 Supp (2)
SCC 421} this Court while holding that
the appointment to the posts of clerk
ato, in  the subordinate courts in
Karnataka State without consultation of
the PSC are not  valid appointments,
exercising the power under Article 147,
directed that thelr appointments as a
regular, on humanitarian grounds, since

they have put  in more than 10 vyears .
service, It is to be noted that the-

recriltment  was only for clerical grade
(Class I post) and it is not a ratio
unoger  Article t41., In State of Harvana
v, Plara Singh ((13892) 4 SCC 1181 this
Court. noted that the normal rule is
recrultment through the prescribed agency
but due to administrative exigencies, an
ad hoc  or temporary appointment may be
made, In such a situation, this Court
held that efforts should always be made
to replace such ad hoc or temporary
enployees by regularly selected
employees,  as early as possible, The
temporary emplovees also would get
liberty to compete along with others for

regular selection but if he 1is not

selected, he  must glve way to the
regularly selected candidates.
Appointment of  the regularly selected
candidate cannot be withheld or kept in
abeyance - for the sake of such an ad hoc
or temporary employee. Ad hoc or
temporary employee should not be replaced
by another ad hoc or temporary employee.
He must  be replaced only by regularly
selected emplovee., . The ad hoc
appointment <should not be a device to
clrcumvent the rule of reservation., IFf a
temporary or ad hoc employee continued
for a fairly long spell, the authorities
miust consider his case for regularisation
provided he is eligible and qualified
aeccording  to  the rules and his service
record is satisfactory and his
appointment does not run counter to the

reservation policy of the State. It 1is.

to  be remembered that in that case, the
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appointments are only to Class II1  or
Class 1V posts and the selection made was
hy subordinate selection commi ttee,
Therefore, this Court did not appear to
have intended  to lay down as a general
rule  that in every category of ad hoc
appointment, if  the ad hoc appointee
continued Tor long period, the ritles of
recruiltment should be relaxed and  the
appointment by regularisation be made.
Thus considered, we have no hesitation to
hold that the direction of the Division
Bench is clearly illegal and the learned
Single Judge 1is right in directing the
State Gowvernment to notify the vacancies
to  the PSC and the PSC should advertise
and make recruitment of the candidates in
\ accordance with the rules.’

28. Similar situation had arisen before the

Supreme Court in the case of Union of India & Ors. v.

H

T

Harish Balkrishna_Mahaian. 1996(6) SLR S5.C. 669,

Therein Harish @ Balkrishna Mahadian was anpointed on
moenthly “hasis. This Tribunal had directed that he
shouwld be regularised in consultation with Union

Public  Service Commission. The Supreme Court allowed

the anpeal and held:

"z, The . respondent Was
temporarily appointed as a - Medical
OFfflcer on monthly basis in thé Central
Government Health Scheme on August 10,
1982, During the unfortunate strike of
the doctors as trade unlonists, unmindful
of  the ethical and meaical code of
conduct, he was  appointed and ewven
continued in the service till August,
1987, When his services were terminated,
he had gorne to the Tribunal and filed OA
No. 701/89, The Tribunal in the impugned
order dated 21.12.1894 directed the
appellants +to regularise the service of

_ the _respondent in conzsultation with the
Public Service Commission. Thus, this
appeal by speclal leave.

3. The controversy is no longer
res integra. In similar clrcumstances,
this Court had considered the entire
controversy in J and K Public Service
Commission & 0Ors. Vs, Dr. Narinder
Mohan and Ors. [(1984) 2 SCC  B30) =
[193%4(1) SLR 246 (SC)J. Admittedly, the
post of coctors iIn the Central Government
Health Scheme are required to be filled

up by recruiltment through Union Public
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Service Commission. Therefore, the
direction to consider the case of the
respondent  in  consultation with the
. Public Service Commission for
regularisation is  in violation of  the
statutory rules and Article 370 of  the
Constitution of India. ~The only course
known to law is that the Union of India
shall be required  to  notify the
recriultment to  the Public Service
Commission and Union Public Service
Commission shall conguct the examination
Inviting  the applications from all the
eligible persons including the persons
Like the respondents. - It would be for
the respondent to apply for and seek
selection in  accordance with Rules,
Therefore, the direction is tnviolation o
of Article 320 of the Constitution." , e

-

79, Identical view was expressed by the Apex

Court in the case of Dr. Surinder Singh Jamwal & Anr.

v, The State of Jammu & Kashmir & ors., JU 1996 (6)

S. C. 725, The decision of the Subreme Court in the

case  of Jammu & Kashmir Public Service Commission .

S Or. Narinder Mohan, 1994 (2) SCC 630 was< relied upon,

and 1t was held that the applicant therein could apply

atresh only.

20, This  Tribunal had  considererd this

controversy  in  the case ot Dr. Divpreet Sahni &

Others . Government of NCT of Delhi & Qthers,

O,A.NO.QBBXZODl; decided on 19.9.7002. Herein also
the <ald persons had been appolnted firstly on ad hoc
basis for a period of <ix months., Tt was relterated
that thevy could continue with ad hoce appointmenrnt
subiect  to the appointment of regular incumbents, and
when regular incumbents hecame avallable, the question
for  consideration was as to if éhe séid persons  had
aalmerd  any such right or not? The appliﬁations were

dismissed flolding:
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‘ 22, s cer e 1t Was
clearly mentioned that appointments were
to  he made on ad-hoc basis. When &
suggestion of ad-hoc appointment is mude,
only  Tew persons would apply. On  the
other hand, when regular appointments are
N notifled, a large number of eligible
c&nﬂidat@« are tempted to apply. To this
extent, the applicsnts in these OAs have
been selected from amongst a much lesser
number  of  competitors thsn would have
been  the case 1T regular selection had
been notified., Further, there ﬁ@ alwayﬁ
the likelihood of favouritis when
departmentall committees are Set up  to
interview candlidates from e open
market. When UPSC gets assoclated,
=/ ' ohjectivity arnd impartiality also stepa
in. That 1s precisely the reason why the
URPSC arnd for that matter the State Public
Service Commissions have been set up as .
:mu~11tuflmndl bodies who devise their
own procedure albeit in consultation with
the department concerned, for selecting
candidates for various services., We have
in the foregolng paragraphs also noticed,
aftter - a discussion of the various Court
cases relied upon by the applicants, that
nothing will assist their case, whether
| _ : it is  the case of Dr. Jitender Singh
j ' (supral or that of Medical Officers
f _ (Unanil), or for that matter any other
: . case. .. Consideration of the candidature
; L ~oof the applicants 1A the manner sought by
: v them treating them as forming s separate
block and by directing the UPSC to
consider their ¢laims wholly on fh@ basisg
of  thelr performance in ad-hoc. se arvice,
is  something unknown to the feievant
rules  and  the procedure. Following of
auch a hybrid procedure  Cannot be
4 . sustained in  law, and for this reasons
: : are avallable in plenty in the cases of
J8K...Public Service Commission & _Others
_ -~ (supra) and Shri . _.Sandeep & _ Others
] C(supra). o

31. The Supreme Court in the casé& of State of

Madhya Pradesh & Another v. Dharam Bir. (1998) 6 SCC

165 further held that when. ad hoc appointments are

made they would continue to do so even after passage

of time. The Ffindings of the Supreme Court read:

[

34, The respondent having
worked 1in an ad hoc capacity on the post
of  Principal might have gained some
administrative experience but the same
cannot be treated as equivalent to his
//{2 knnwlédm@ in the field of Engineering. A
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compounder, sitting for a considerably
long  time CWilth a doctoh,_praotiéing in
modern medicine, may have gained some
experience by observing the medicine
Rrescribed  hy the doctor For  various
diseases or allments byt that does not
mean  that he, by that Process,  acquires
. knowledge of  the human anatomy or
' physiology or the principles of
pharmacology or the field of action of
ahy  particular medicine o its %1 de
effects, The compounder Cannot., merely
on the bhasis of experisnce, claim & post
B meant exclusively for Lersons having MRBS
Or o other  higher degrees in medicine or
SUrgery, The ples of axperience, ,
thérefore, must  fail. Moreover, this. e
WO ) o émount to a relaxation of the Rule
relating to educational Qualification.
Power to relax the Rule vesty exclu&ively
in the Governor as provided by pule 21,
This power cannot he surped by the court
Or the tribunal, " : '

37, At this stage, it ig relevant to mention
the decision rendered by the Supreme Court in the casze

of Anmgqgggqmmgnicinal Corporation v. XlﬁﬁﬂdEQWKQMQE

Javantibhai" Patel, (1997) 6 SCC 658N, The  Supreme

Court 4p that  caze wernt on to Sconclude  that @wvean

o)

EYmMnathetie consideration wil)l not outway the legal

. 0 o N
Position, - -

35, Reverting bhack to the facts of  the
Piresent  case, ¢t 1s patent that all the applicants
Were  mnpointed either on contractual basis or on  ad

hoo  hasis, Even the advertisem@nt clearly indicated

“that EDPOointments were to he of such g nature,
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O time 'will not change the natyre of
BODOI R tment In the Dresent Case, otherwise also it
is nof & inordinately long period ﬁo’confer any such
Flaht, The recruitment.rules for the nost, haQe been
notified, C@nsqltatjon of Union__Pyblio Service
Commission i= mandatory, The regular Department

“m 4
Fromotion Committees Lhad to be held, L This clearIy
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shows  that in the facts of the present case, keeping

N view the legal position, the applicants cannot

contend that they are entitled o Feaular
appointments, The biea ﬁ@CeSSﬁPily must fail becanse
re@uiﬁrisation cannot b@'mad@-de hors thé ruieﬁ,
34, No other &ngument$ have been advanced.
5. For these reasons, all the aforesaid four
Origiﬁél Abplications are dismissed,
S 4 p)
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