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CENTRAL' ADMINISTRATIVE TRIBUNAL 
PRINCIPALBENCH 

O.A.NO.820/2003 
with 

O.A.NO.479/2003 
S. .O.A.N0.1520/2003 

. 	0.A.No.15fl/2003 

New. Delhi, 	this the 	I &'V 	day of 	 2004 

HON'BLE 	SHRI 	JUSTICE V.S. 	AGGARWAL, 	CHAIRMAN 

HONBLE 	SHRI 	S.K.NAIK, 	MEMBER 	(A) 

Dr. 	Rajesh 	Kumar 	Chhoker 

s/o Sh. 	SLkhpal Stngh 
aged about 35 yrs. 
r/o 	WZ-1 24 	C/3, 
Virehder 	Nagar 
New 	Delhi. 
and working as.Lecturer 
in Shalakya Spepiality 
in A 	UTibbia College 
under 	the respohdents. 

or. 	Rajesh 	Shaima 

slo Sh. 	Amer 	Na.th 	Sharrna 

aged about 33 yrs. 
i./ C) 	5 	0 	0 DA 	F 1 at s 
Gulabi 	Bagh 
Delhi and wcrking as Lecturer 
in 	Dravyagufla & 	Ras Shastra 
in AU Tibbia College under 

the 	respondents. 	 . . . 	Applicants 

(By 	Advocate 	Sh. 	S.S,Tiwari) 

Versus 

1. 	Govt. 	of 	NOT of 	Delhi ' 
through Chief Screta.rY 
Govt. 	of NOT of Delhi 

•• 

Dei.hi. 	Secretariat 
I. P. Stadlum 
New 	Delhi. 

Pri ncpa.l 	Secretary 	(Health) 

Govt. •f NOT of 	Delhi 
Department of Health & Family Welfare 

Dehi 	Sécretriat, 	.1. P. Stadium 

New Delhi. 

T he .01 r ec to r 	(I SM & H). 
U.irectorate of 	I.S.M. 	& 	H, S  

A&U Tibhi.a College Campus 

Karol Bagh -• 
New 	Delhi. 	 . . . 	Respondents 

(BY 	Advocate 	Shri VI jay 	pandita) 

jt 

' U 

t v  S 	 • 
- - 	S 	• 	 S 
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V.9120 3: 

1. Dr. H. C, Gupta 
so Sh. 0. P. Gupta 
r/o B-67, N. D.M.C. Fiats 
Kesha, Kuri j, Vi kas Pur i 
New Delhi, 

2. Dr. Abdul Nasir. 
s/c Prof. A. H. FarOOQI 
r/o r:.lat No, 2.03, RZ-2541 /28 
Tuglakahad Extn. 
New Delhi - 110 019, 	 . ., Appllcnt 

(By Advocate Sh. Madha\/ Par I kar) 

1. N.C.T. of Delhi 

through its Chief Secretary 
W.Sachivalaya 
New Delhi, 

NO 

Princpa)Se(:I..ptaty (Health) 
01 NCT of Delhi 

I. P.. Sachi.vaiaya 
New .1)eihi, 

Direc Lor 
Di rect,orat,e of Indian Svsterri, N. & H, 

Ti. hbia Cc)).) CQC Campus 	a 
Karol Bag h 
New Delhi. 	 . , 

	Responder)1 

(By Advoca te: Sh. Vi jay Paridi ta) 

L520/2.003: 

I . Dr. Sr ikanat Panda 
s/c Sh. Basudev Panda 
r/o c/o Dr. H. K. Pariigahj 
16j1I ?  Street No.5 
Josh I. Road, Karol F3agh 
New Delhi 	110 005, 

2, Dr. Praveen Kumar 
so Sh, (&abu Pam 

r/o c/c. Sh. Baieshwar Prasad 
38, Sectot-7>  Rohi.ni 

Delhi 	JO 085. 

3. Dr. Nishi Arora 
w/o Sh. Pawan Kumar 
r/o 22. Manocha ApartJ)erts 
Vi.ks Purl 
New Delhi. 	110 016. 

>4. Dr. Hemart, Kumar-  Panigrahi 
s/c Sh. Ariuri Pariigrahj 

I 	I 11, Street No 
1oshi Road, Karol Bagh 
New Delhi . 	I JO 00 



5. Dr (Mrs. )-Sujata, Yadav. 
w / o Dr. Al. o k 'V a. cia v 

NO WZ7298, Shakur Pur 
Delhi. 	110 034. 

6  Dr. Shashi Kant Vedi 
(:)Sh. D. C., Vedi 

r/o 208. Ainhedka.r Nagar 
Kankarkhedã, Meerut Cantt.. 
Mecr Ut ( U. P ) 

Dr. B. S. S ha r ma 
s/o Sh. Hari Prasad Sharma 
r]o B-93 7 •Sha.stri Nagar 
New Delhi 	11V052. 

Dr.. Dhariapunirii Vi nay Kuma.ri 
w/o Dr. Par im Suresh 
n/a 22, Mariocha Apartments 
Vikas Purl 
New Delhi - 110 018. 	 ... Applicants 

(By Advocate Sh Ashwani Bhandwa j) 

Versus 

I. Govt. of N, C. T. , Delhi. 
i:.hrouqh The Chief Secretary 
G.N.C.T. of D&hi 
Secretariat., .1. G. Stadium 
New Delhi. 

1 	 2. The Principal Secretary (Health) 
Govt. of NOT, Delhi 
Depar tnrient of Health & Family Welfare 
Secretariat, I.G.Stadium 
New Delhi.  

3. The Director (ISM & H) 
Directorate of ISM 8 H 
A & U Tibbia College 
Govt. of N. C. T. 	Delhi, 
K a r o 1 Bag h 
New Delhi. 	110 005. 	 ... Respondent,s 

(By Advocate; Sh. Vijay Pand.ita) 

O.A.N.a. .L5.ZJ.LQQ.L ......... 

1 . C.r, Mohd.. Saleem 
s/o N. Abdul Waheed 
r/o 1307, Zeenat Mahal 
Farash Kharia 
Delhi - 110 006. 

2. Dr. Mohd. Arshad Ansar'l 
so Mr. Abdul Hafiz 513 
rio E-61, A.F. Enclave-I. 
Jam 1. a Nagar,  Ok h I 
New Delhi. - 110 02.5. 



Mah,rOod Ahrnec 
/o •ft. frtac ol Ahrned 

r/o 	
Zakir 1ar 

Okhi. New Dej'i 	10 

. Dr. Darac!har Khar111 
djo Mr ., Shafer )asar1 Khan 
r /o Auerc 

Harndard Dawakharia Mo h cl. A 11 roa ci 
20? 00, 

Aves Ra 
W/o Di-, Mohd, 

Al jaz 
r/o R.4/27A, DDA Fiats 

DelhI 	110 035k 
Cr 	Nasep Akh tar Khan S 

/ o S h. Ma t lo a b A hrn ed K ha r 
r/c1 0/0 Dr. A. K. Gurta 
X/) 717. Stre€t No. 17 
Ra :gart COi.oy 
Del hj. 	10 031,, 	

.. App I Icants By A(i,oc.a t.e 	
Sh. Ashwarij Bhardwaj) 

Ver; 

The Govt, of N. C. T. 	Del hi 

	

I'hrc1 	
The Chjf Serre tar y 

G.N,CT of Delhi 

I. G. St a I've w Dc 1 h i 

2. The rin(aI 	.r. Ot F. 
 

	

of 	
,1 	(Health) Govt. 	NCj, Dei 

Depart 	
hj 

of Heai t.h & Farrij y We Secretar lat. 1. G. Stadi 
	

jf 
  New Ce I h I  

The Dii'ect11. (ISM & H) 
of ISM & H A & 

U ri.bbja College Govt. of 

	

N. C. U, 	DelhI 	KarojRag!1 

	

New Del h 1 	 . . . 

Resp.1 den ts 
(By AcJv((- Le. Dh. Vl. :lay Pancli ta 

Q....J..L.Q.. c... 
J'Jstl (.-,,e V...s. 

Dy 	
h : 0ornrnor1 order w 

19
propose to di S osp f the 	

a for es , four OAs. SI flOe the facts are iden ti 
Cal and corttr()'v.Pry Is 	common We 

from 	 take the fact5 OA No. 820/ZQQ3 and CA No. 1520/2003 
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2. 	The Tibbia College Act had been enacted in 

:he year 	952. 	In exercise of the powers conferred 

under Clause (c) of Section 16 of the Tibbia College 

Act, 	1 952. regulations had been framed. 	Regulatjcri 

7 PEWtairis to the confirmation of temporary employees'. 

It ads 

7. 	Confirmation: 

(1 ) 	 As 	and w h.e ri 	regular 	vacancies 	in 
permanent 	posts 	occur 	the 
temporary 	employee 	h0ldi ng 	the 
post 	of 	Secretary. 	Pr 1. nci.pai, 
Managers 	of 	Hiridi.islani 	Dawakhana 
or 	Raa,yanshal, 	who 	have 
completec 	not 	less 	than 	3 	years 
of 	service 	(including period 	of 
probe tiori 	as 	laid 	down 	in 
Reaulatjor 	6) 	may 	he 	considered 
for 	corrfir ma t.i on 	and 	con'Fj rmed 
with 	the 	prior 	appro'ia 	of 	the 
C h i e f Commissior1eh, 

(2.) 	As 	a n d when 	regular 	vacancies 	in 
perma,nieri t. 	posts 	occur, 	temporar y 
employees, 	other 	than 	the 
Secretary 	Principal 	Managers of 
Hindustani 	Dawakhana 	arid 
Rasayansha1 	rriy 	he 	corisi dered 
by 	the 	Board 	for 	COnifi,rmat ion 
after they have completed 3 years 
stisfactory 	service 	(including 
the 	period of probation; 	if any) 
arid 	if otherwise suitable may 	be 
confjrmec 	under 	the orders of the 
Board. 

3. 	The 	Tihhie Co.1 lege Act, 	1952 	was 	repeaiec 
by 	ri. bbia 	Co.l lege 	(Take"over) 	Act, 	1997 	w. e 	f. 

By 	\/lrt.ue 	of 	the 	present 	Act., 	1 997 

refer red 	to 	above, 	the 	managerrient 	of 	the 	Tibbia 

Cu]....qe 	stood 	. transferred 	and 	vested 	with 	the 

Government of 	De]:h i. 
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ecton 2(e) of the Act defines 

0ovr uruent 	means Len tenen t Dover nor of NationE:1 I 
Capi. La] 	Tei r i tory of Delhj. appoin ted by the President: 

under 	Artc;]e' 	read with Article 23-AA of the 

Cons ti. tn tion 

Lion 	1 6 of the Delhi Ti bbia CoI lege 

(Tak)ov ) Act,. 1997 which pertains to repeal of 

Ti bbi a Coil ege Act, 1 952 	fur ther provided 

"16. 	Repeal of Tibbia College 
Act, 1952.- The Tiihbja College Act, 1952 
(Delhi Act No.5 of 	1952) 	is h e r e b y 
r e pee I p ri with effect from the dy of the 
coming into force of this Act: 

Provided that anyt.hj. rig done or 
any 	acti on taken under 	the Act 	so 
repee led which could have been die under 
this Act if i t: had then been in force 
shal 1 be deemed to have been dori or taken u n d e r the correspondirg provi sions 
of this Act;: 

Provided fur t.her that sub Thot, to 
the plovisionis, of this Act the repeal of 
f, h e 	 pal Act 	shall 	not render 
invalid any order, notice, flotltjcation, 
recover y 	or other 	thing 1 ss.ied 	or 
effected thereafter 	before the day of 
coming 	nt,o force of this Act, nor she] 1 
it, affect the enforcement of any 
1 i.abi ii ty 	incurredthereunrer before the 
:.o mI nenc-enent of this Act. 

6. 	APplicants (Dr. 	Ralesh Kumar Chhoker & 

Others) in QA 870/2003 and applicants in OA 1479/2003 

:eek 
sett.inq aside of the order of 26. 2.2003 and 

di. recti, ng the respondents to consider their ci aim for 

regular isetioni in terms of the old r'ecrui tment rules 

dated 20. 12.1965 with consequential benfits. 
	The 

impugned order of 26. 2. 2003 reads: / 

Reference his letter dated 
27. I 2003 on the above mentioned Sub lect. 
Dr. 	

Rajesh Chhokar, Lecturer is informed 
that the request made by him vide his 
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letter 	dated 	1 	1 1 200? 	for 
reoular is.ation of his services has been 
C;Ofl$j dered by the Competent AUthor' i tv. 

The (ompten t Authority is of the 
view 

 
t h a t 	the 	posts 	of 	Lectuer 

(Ayur'ved:jc 	Unani ) are Group A 	hosts 
and the regular appointment against these 
posts can on.l y be m a d e throuph LJPSC. 	In 
view of the facts that there is rio 
provis:or 	in the R. Rs to regularize fhe 
services of the adhcc appointe, his 
request is turned down as he is an adhob 
apoin tee. 

7. 	Some of the rd 1. event f a c t s  are that on 

7. 7. 1998  . the Gbverrirrjerit of National Capital Tern tory 

of 	Delhi h a d I rivi ted appli ca tioris f o r ocr tat ri p o s t s jr 

the A & U Tihhi:a College, Karol. Bagh which were to be 

fi lied I..t on ad hoc bast S. 	In pursuance of the same. 

the applicants had applied and 	the represeritati ye 

or d e r appointing one of, the applicants reads: 

On the recornj'nendatç,r1 of the 
staff selection board, the Lt. 	Governior q  
Delhi is please to appoint Dr. 	Rajesh 
Kumar Ghhokar to the post of Lecturer 
Ayur'veda, in Shal.ekya suhject on apurely 
temporary and adhocl basis with effect 
from the date of his joining the post . for 
a period of six flonths, or till regular 
appointment is made, which ever is 
ar lien, 	ori the 	following terms and 

condition 

The post is purely on adhoc basis 
for a period of six months or' 
till regular appointment is made, 
which ever is ear'l:ier. 	The 
appot ntment cer be termi nated at 
a n y time (on either side) 	by 

one m o n t.h s notice or by 
paying one month' s salary without 
assigning a n y reason or fat lure 
to complete the iriiti1period of 
three months to the satisfaction 
of the competent authority. 

2- 	The appointee shall he placed in 
the pi scale of Rs.800O-13Oo/.._ 
+NPA and other usual allowances. 

Ii 
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The sal d ad hoc appoint.mEt had continued 

and v , de imnu gried or der the request of the a ppl loan ts 

in i:h : regard had been rejected, 

 Apploan ts ocr tentiori 	is 	that they 
coriti nued to he aoverned by the ci d Act. 	Thre was no 
deemed 	coca ii ng 	of 	the 	Rules and 	regulati ons that, 
were 	rained 	under 	the Act of 	1 952. 	Therefore they 
are 	enti lied to 	he considered f o r 	regLIiar i s a t icn more 
so, 	when they 	continued to work 	sufficiently long 
per 1. () d 

Respondents have contested the said 
appi ic'ations 	

They insisted that the Tihbi.a College 

Act. 	
1952 wa repealec by the Tibbia. Coil ege Act 

(Take-over) of 1 997. 	Due to change of management in 

the Tibbia Coilege the entire system of functioning 

was reviewed, The reorutmnerit rules had to he 

re -nc)t I fled. 	T h e appoiri tment of the applicants was 

purely terriporary and on ad hoc basis. 

Similar plea, raised by sonic other 

Cppjcarits had already been rejected in the case of 

Or, 	Di vpreAt Sahnii & (:)tners V. 	Cover nmert of NOT f 
Delhi 	& Others in OA 988 / 2 001 with connected On i gi nal 

Aipl...catIons decided on 19.9.2.002, 

2. 	It 	is den led that. the apl icants are 

entlt,]c 	
to any of the rd iefs a n d it is insisted 

that, 	the regular appoj.ntpeni  t can oril y 	he made 	in 
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aC 	 - p 
with •.•th e rules that have been enacted 

	n 
which cons IJ  ) tatjori of Union Public Service 

Commissi on 
is necessary 

3. Similar two Original Applications 

No. 1 520/2303 and 1 521 /2003 have also been filed by Dr. 

Sri. ka.riat 	Panc3 	& Others and Dr 	Mohd, 	Sa1eei & 
Others flespecrivly 	

The facts basicafly are the same 
ecppt 

	

	
herein the app) ications were Invited for 

Uc 
of Ceitajri Posts with a conso) Ida ted salary 

f 	
P, 0, 000/_ on con tract basis. 	The advertisement 

appeC, C.I 	14.10. 2000. 	In pursuance of 	the 	said 

some of the per sons were appointed 

lnc)udj ng the applicants 	on conitiact basjs for a 

er od ci one year or tiii th 	o e rsts are fi lied up or 

bäj, 	Whichever 	is 	can I J. 	The 
reprcei La tive order 	dated 	1 5. 2. 2001 	and relevar t 
por tion. or the same reads: 

	

On 	
the .recomrneridatj ors of the Staff .Seiectjcnj Board, the L t, 	Governo' 

0.1 hi J. s p1eae d to ofer the 
appoj. ritmeri t to Ms. 	D. 	

Vinaya Kurnanj d/o Shni Pair,j S(--(h to the post of 	 (;iih joc;t Pnasijti 	and. Stri Roga) in Ayur've.dic 	a ri d Unaril Ti hhia Coilege 	
New Karol 	agh 

Del hi. on, con tract basis with effect from 
the date of his joining the post for 
period of one yea 	 a 

r or tili, the posts ar 

	

fi i.1,e d upon regular basjs q 	
e 

which ever is 
a 

ear :t icr 	on 	the 	followin0 terms 	rid OCfldl ti ons. 

The 	
appojritiert shall pure) y or 

con tract b a s i s for a per lad of
,  one year 'or tiij 	pos are filled up . on 	reg1iar 	hasis whichever 	is '' earlier. 	The 

all be liable to be 
terminated at any time (on either 
side) by .Oiving orIemonth notice 
or by Paying o'nemOnts salary 
Without assign i'n' any reason or failure 	

the initial 



period of three months to the 
satisfaction of the comoetent 
authority. 

2. 
The appointee shall be paid the 
Consolidated 	salary 	of 
rs. 0, 000/- per month." 

The applicarits in these Original Applicatiors 
 

OA 	1520 and OA 1521 of 2003) also, in similar manner 

seek a direction to regularise their service from 

their initial date of appolntment and further contend 

that. a decision had been taken by the Cabinet 

Commttee of Delhi Government. The file may be called 

and necessary instructions issued. 

K. 	The said Original Applicatiors have also 

been contested. 

The first and foremost question came up 

for consideration was as to whether the regulations 

framed after the Tibbia College Act, of 1997, 	the 

Tibbia College Act, 1952 would automatically be 

repealed or not? 

We know from the decision in the case of 

WATSON v. 	WINCH, [1916-17] All England Law Reports 

Reprint 972 that when ar Act s.f: Pai-liament is 

repea.1.ed 	it m u s t be 	considered (except as to 

transactions past and closed). 	In that event, 

bye-laws would also become invalid unless they are 

preserved by the repealing statute. 

17, 	Section 24 of the General Clauses Act of 

1987 provides the necessary key to the controversy. 

It reads 



24. VORIVInuatipn of orders 
etc. • issued under enactments repealed 
and re-enacted 	

Where any iCentral Act] Rea or 	ulation is, after- 
the commencefflent 

of this Act., repealed and reercted with 
or withoL(t modific&tjoh, then., unless it 
is other-wise expressly provided 
(appdiritmerit, 	. notifIcation] 	

any 
order)  scheme, 	

rule, form or hyela.,, Cmade or)) lssue(j under the 
repealed Act or,  ReaI(latjori 	shall. 	so far as it is not 

inconsistent with the provisions  reenacted, continue in force, and be 
deemed to have been imade 

or J ISSUed under the p.rovisicns so roenacted 
unLe 	and 

until it is superseded by any lappolntment, 	
3 	order, sciiemp 	rule, form or bye-1 	[rnade o 3 Issued under the provisio 

Land 	 ns so reenacted heri 	any 	iCentral 	Act] 	or Reaula ton. 	which, 	by 	a noti fica ti or under SCctior? 
 5 or 5-A of the SchedJlpd Di strict. 	

Act, 1874. (14 of 1 874) or any 
like law, has been extended to any local area, 	

has, by a. subsequent notification 
been withdrawn from and reextendod to 
such. 

area or any . part thereof, the 
provisions of such Act or Regulat0 
shall be deemed to have been repealed and 
re--enacted in such area or part within 
the meanina of this Selection]. 

18. 	
The basic principle remains the same 

which we have referred to above. 	This has been 

enacted to obviate the Clauses inclLjd€d in every 

repeal .1 na and re-enacted bill, to keep the order, 

sche,re, bYe-law or rule which is proposed to be 
 

supersederi 	It provides that if any Central Act or 
Regulation  is reenac:pd with or  w.itj: modification 
then, 	

uUiess it is othetwlcC expressly provided, 
	any 

EaPPOintmentl flotifictjori  3 order, Scheme, rule, form 
or 	byei, 	issued. under 	the repealed Act 	or 
Reuitiori shall contiruje to be in 

deemed to have been iSS 	

force and shall be 

Ued under the provisions 
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reenacted 	unless and intl lit is superseded by a n y 

order, scheme, rule, form or bye-law. 

19. 	The Supreme 	Cout consi dered 	thi 

q u e s Lion in the case of Chief .Irispecto.r of Minesand 

ariotheretC. 	V. 	Ka.ram Cha.rid .Thapar etc .AIR 1961 Sc 

838. 	Herein the Coal Mines Regulations were made 

under the Mines Act of 1923.  	Regulations had been 

framed in exercise of the powers conferred by the Act 

The Act was re-enacted as Mines Act of 1952. 	In 1955 

no . regulations had been made, and on facing such a 

situation, the Supreme Court held: 

'(20). 	The true position appears 
to be that the Rules and Regulations do 
not lose their character as rules and 
regulations, even though they are to be 
of the same effect as if contained in the 
Act. They continue to be rules 
subordinate to the Act, and thoLigh for 
certain purposes, including the purpose 
of constructiori they are to be treated 
as if contained in the Act, their true 
nature as subordinate rule is not lost. 
Therefore, with regard to the effect of a 
repeal of the Act, they cbntinue to be 
subject to the operation of S. 24 of the 
General Clauses Act. 

(21 ) For the reasons given above, 
we ha\/e no hesitation in holding that the 
Provisions of S. 31. sub-sec. 4 of 
the Mines Act, 1923,   do not stand in the 
way of the full operation of S 	24 of 
the General Clauses Act, 1897, and that: 
in consequence of these provisions the 
Coal Mines Regulations. 1926. 	continued 
to be in force at the relevant date and 
have to be deemed to be regulations made 
under the Mines Act, 1 952. 

zu. 	Once again Section 24 of the General 

Clauses Act came up for consideration)  in the case of 

Ha.r......h........ .0Ii.d. . 	v. 	The .......t... 0..!'1a.. E.r. d. 	AIR 

1965 SC 932. 	Herein the Madhya Bh,irat Iron, Steel and 
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Scrap 	(Procjuc;tj on 	ProcuIeinerjt 	and 	Distr I buLl on) 
Cc,ntt ci 	Or der, 	1949 was promulqat,pri 1949 	JL n 
exp ci s 	of the 

powers conferieci by Sect Jcn 4 of 

MFlclh y a 	Rhai'a t 	Esser1 Suopi I es (Temporar y 	Powers.) 
Act 	(8 of 1 948. 	By noti ficatior1 of 1 949 	the scrap 
rica Icr s Assoclatlori had been 	grantpria 

pri vi ip e of selling scrap. 	The Madhya Rharat Act 
reTAr' ed to above wa 	

repealed by virtue of the 

Essentiaj Supplies (Temporary Powers) Amendmpr1t Act,. 

I 95fl under which the Esserj] 	Suppl Ie 	(Temporary 
Powers) Act of 	i 9 

46, was extended to the Part B 
States, 	

Te5uprpp Court held that the effpci of the 
cx Lensjcr) 	Essential Supp)ie 	(Temporary Powers) 
Act, 	

19 6was not only to repeal thpMadhyc Bharat 

Essentia) Suppflps (Tempory Power) Act. 1945 but 

50 
the Madhya Bharatc;0p Control 

Order that had 
been so issued 	Section1  24 of the General Clauses Act 
will 	

have no application 	Once the sta 	under 

which hyp-ls are made were . repeaiej 	

t.tte 

those be-)awc 

are :impiie.diy repealed and CeCsp to have any Validity 

UflJCS5 	

the repealing statute contains . sorre PtOVisioris 

pr ese? vi a 
 

the validity of the hye-j 	notwi thStanidi nq 
the repe,J 

71 	
Simi lar was the findings of the Suprennp 

Court In the case cf P..ra 	 Ical 	 V. 
P 	 1!i1.p..a.lttya 	othe, (1985) 4 •SCc 97, 

It was held that ordmnarce and the Government 
Rulps 

arc 	a 	
topqa) measure and it would auto jr, 

atjc.a) I y 

cease to operate as soon as the Municipality i

ts 	
ssued 

own by(-)- aWS S under the appropriate Act, 
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2?. 	In the present case, the Tibbia Collec,e 

Act.. 	
95? was repeaie by the Tihhia College 

(Take-over) Act of 1997 as already referred to above. 

It 	ws not a case of re- enactment with or wi thout 

II)Odi. In). C:i t..ioi1 

Not only that, in the present case as we 

have already pointed above, all the appointments of 

the aooiica.nts had been made after the Tibbia C:ollee 

(Take-over) Act of 1997 and they have not been in 

exercise of any provisions of the Tibbia Col leqe Act, 

1957 or the Regulations therein. 	In that: view of the 

matter,, the applicants indeed cannot take advantage of 

what is hei no urged vehemently at the Bar. 

Not only that., if for the sake of 

argunierit 	1. t 	is taken 	t h a t 	Regulation 	7 	of 	the 

reqij. a 1, -.1 ons framed in the year 1961 under the Tibbia 

Ccii eae Act:. 	1952 was alive on the date when, the 

app]. I car, ts 	were taken 	I r to 	service, 	still 	the 

appl lear, ts indeed have no ground to succeed. 	It only 

refers to the fact that temporary employees may he 

considered if they h a d 	three years satisFactory 

ii. 	does not. 	confer 	any 	ri ght 	for 

regular i. sa ti or, to such employees and otherwi se also 

the 

	

	apol Icants were either appointed or contractual 

or on ad hoc basis, it does not confer any 

r iaht to such employee, 	In, that view of the matter 

even in the aiternative, the applicants cannot take 

advantace of this particular plea. 	We accordingly 

hold that when Tibbia College (Take-over) Act was 

passed in 1997, the Tibbia College Act, 	1952 stood 
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epLed, 	
Since the applicantS, are appointelj after 

th•' 	I bbi 	CCI iq 	(Takeovpr) Act, 1997 they 	can rot 
take advarraae of the 	

that were already 
frempc ear- i 

25 	: 	ear n e d 	OOUn5e) 	for 	the 	ppi. bert-s 	relied 
UDOr 	the 	deci. si on 	in 	the case of Dr 	G. P. Sarabhaj & 
Others v. 	Union of India & Others 	1963 LABj., 	910 
[Clvi: 	Writ. 	Pet,tjC)fl.)05/1Q81 	decj.dr or, 	13. 
Jr 	the 	eforecj ted 	case, 	certain 	Pti tiorer ere 
000LrItEc; 	as 	Juri.c->r 	Medic&i 	Offi ocr - s 	in E. 

Corter.jc 	ini.tJa]j Y 	or 	ad 	hoc 	basis for a period of 
one 	year, 	T h e 	a Pooi n tmer-  t. 	letter 	i ri d 	ra ted t ha t. 
ma > 1 mum 	ocr lcd 	of 	the 	select: 1 on was one 	veer 	and 	i t 
WC. 	orter(p]ater.j 	that 	SClCC.t'.1(fl 	woiri d 	he reOula!jp 
by 	the 	Urirn 	

PUbIj0 Serv JL Ce Commission 
2 

and 	they 	were 
(ort.-i nucrf 	froul 	time 	to 	t.im., 	Tt. was 	in 	the 	hac;kcjr(•)r) 
of 	the 	faöt,s 	t h a t 	the 	Di.visic,r 	Bench 	of the 	Delhj 

., I L 	
r 

- o w' t: 	piver) 	the 	deoisicr 	reterec 	to anc1 
rd 	i.ed 	upon 	by 	the 	learned counsel, 	But 	the Srne 	had 
hep 	Cons: dere 	by 	the 	Delhj. 	High Court 	in the cCse of 
Sh....ndeep & 0 er . s V. 	Deihis, 	ate Se.rv1c 
Se...ec.tio.........., 	P. 	No.7386/2000 decided 
on 	23. 7. 2007. 	The 	decision 	in the 	case 	of 	Dr. 

rehj 	a n d Others 	(supra) 	Was 	referrerI 	to and 	it 
was 	

t h a t 
questjc>r 	therefore 	for CorIside,atjç>. 

was 	whether 	the 	peti ti.onérs who were 	appointed 	as 
Doctot,  s 	in 	the ESI Corporation 	and had been continued 
for 	ehoiH 	seven 	years 	could be asked to compete with 
the 	re' 	entrants 	it was held 	that 	they 	were n o t 
oou 1 	i 	o 	re riop) Y. 	The UcOl 51on 	WCS 	he) d 	to 	he 

having 	no 	application 	whre 	the peti tioner- s 	had 



. 

undet-9 n e seiect j.  on process with new entrant 	It I 	havC no app) 
icatc)r! 

i n the prCsn t, case a iso 
use t he a p j• ca ri 

t had been a pn in ted ow e 
y on ad hc 	

awl on con t sot Hal hasj; 	differrst 	Cci qi na) 
Appi i ca ons and consequent. ) y. 

they cannot be askec to 
reanp y or claim a r i oh t for 

regfl ac isa ti on. 	As wcsu) ci 	h 	ti noced herp naft - 
 under the Tihhj a Ca] ege 

,Acfi of 	99i, the appoii..t 	
can only be made 	i 	c;orsjjL ta tion • 	th the unic,n 	Pub] i 	Serv, cc 

Comni Ssi()r 	The aopcirtmpr. 
cannot he made de hoc 

the 	
rie and therefc.(:.- 	

ins the peculj ar facts of the 
Drps 

t. casp the dec;ic,r. in the case of Cr, 

C, P arabha 	
(supra ) has no appijcatjcn 

On 	beh a. .if 	of the r'esr)crcr. ts, 	1 t 	was. 
\/ehemn t]. y 	

contended, i n our view succ:essiti ii y the t a 

Per son who is apoQj1 ted on ad hoc basis or 
e\Ieri or 

car t.r act 	baj s. 	canrot 	claim re.a(.I]ar' satior) 	as 	of iqt t, 	Ihe 	
cannot be made de hors the 

27. 	In the case of 
 v. o 	 han, 

(2003) 3 SCC 485. a simiia,' 
tue t ion had crc)ppeBI 

up before the ..'upreme 
Court. 

Cr'taj n Per Sons had been appoin ted 
on temporary basis 

for 	rer...ad of sj x mon ths, . Certajri orders of 

were i.S5upd 	On 1. 10. 1998, 
services of Dr. 

Charchal Goyal were termiriate on the qr'ourid that the 

caniji dtç selected by the Puhijo Service Commission 

e available 	
Th CiUPStic,r for Consideration before 

the SU!Dre,np Court 
WCS 

as to whether she could claim 
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tion as in the case of the appljoarts 	The 
Sut'j 	

.C:our t repel'Lecl the crauf'ner,t of Dr. 	Chanchal 
Goy 	and held: 

'8. Unless 	the initial recruitment is 	regularized throuat, a prescribed 	agency,. 
a 	demand 

there is no scone for for 
that, 

regularisation It 	is 	true 

	

an 	ad 

	

repjaced 	by 
hoc 	appointee c a n n o t 	he 

only 	a. 	leqaily 
arlother 	ad 	hoc 

seiectec 
appoln tee; 

reniac 	t;he ad 	hoc or 
cCndidate can 

appointee In 	this cas€ 	It 
temporary 

S t i 0 U 	8 t P. (.1 was 
in 	the 	initial 

clearly 

cninol n tment that. 	the 	appe,J 
order 	of 

icr, t. required 	to - 
selected 	by . 

make room once a 
was 

caridi date 
the 	Servc'.e r 	is 

Then eurion the S Upre.rne Court went, on to hold: 

10. In J&K Public Servic, 
L-offlflo.sslon 	V. 	Dr. 	Ncr'l rider 	Moh a n 1. ( 994 	2 	SOC .630.] i 	was, inter 	a]. i,a observed t h a 

 t it cannot be la i d down a a 
acne,' ci rule that in every cc teacn- y of ad hoc 	a ppoi n tn'ier, t if the ad hoc apprd n tee 
c;or,ti n u e d 	for' a ioriaer period, rules 	of cot' ',!i.tment 	Should he relaxed and 	the apnoi. n.trnen t 	by 	r'eaula,' isa tior, he 	mcde, in 	the sa.j d case in par-a 	theposi tion was 	summed u.n as 	in der: 	(,sc C 	p ID 640-41 	par a 1 1 

This Court 	ir 	A. K. Jam 
UniOn 01 India Ii 987 Suop SOC 

497 1 nave di.reotjc,n<; under Ar ti ole i 42' to reauja,-' i ;?.e 	the . services of the ad 	hoc 
doctor's apootrited on or before i - i 0-1984. 
It 	is 	a. d i. r - c t i o rj linde r Article 142 	on the 	ccli], icr facts 	a n d clrcumstan,ces therein, 	Therefore 	the High Court is rot 	right 	j 1-1 	pi.aciri 	reliance 	on 	the 
iu.damer, t as a ratio to give the directi on 
to 	the 	to consi den the cases of the 
respondents Artic;'j 14? 	pc'wer is 
conti ded only to this Cor.trt. 	T h e, rat,i o in P. P.C. 	Rawar,i 	) v, 	Union of India 1(1992) 	1 	SCC 	3,91 1 	is 	also 	rot. 	an a.uthc:ri ty und,' Ar tibie1 4 1 , Therein the C'! der 	issued by this Court under' At,  ticle 32 	of the Con,sti tution to regular i/P the 
ad hoc appointments had become final. 
When contempt petition was filed for' 
riori:irr,p]e,entc.tic,ri 	the 	Unii. on had 	come 
forward with an application, exPr'essir,g 
its diffjcuy to 	ive effect to the 
orders of - this Court. 	In that beha1f 
while appreciating the difficulties 
expressed by the. Union in, 

implementation 

RM 
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7 
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this Court aeve further direction to 
i mo]..ement 	the or der issr.ied under .Ar tide 
/ of the Consti. tutiori. 	Ihereforé, i t is 

m Cj re in the nature ci an eecutior' and 
not 	a ratio under Article 1 ei l , 	In Union 
nt 	J. n di a 	V. 	Dr 	P y a n 	Pr a k as. h 	Si. n ph 
11 9 9 4 	Supp( 1) 	500306] this C:ourt h Y a 
Rench of t, h ree Judpes considered t. he 
e f f e c t of 	the order in A. K. ,:Jei n case 

907 Suop .5CC: 4971 and held that. the 
aoc:tor's appointed on ad hoc hasi s and 
taken c;her'pe. after 	'10-1904 have ro 
automatic; right for confirmation and they 
h a v e to take t:hei.r chance by ancearina 
before 	the P.SC: 	for 	reor u i tnien t:. 	in 
H. C. Pu ttaswamy v. 	Hon bi a. Chief Justice 
of Karnatake High Court 11991 Supp (2 
5CC: 	421 1 	this Cou......while holidiria 	that 
the appointment to the posts of clerk 
etc. 	in the 	subor dinate courts in 
Karnataka State without: consul tati c>n of 
the 	PSC are 	riot. va. 11 d appol n t,men ts 
e><ercising the power under Article 1 42 
directed that their appointments as a 
regular. on humani,tarian grounds, since 
they have put in more than 10 years' 
service, 	It is to be noted that the 
recrul tmerit was only for cleri,cal grade 
(C:lass I I I 	post) and it is riot a ratio 
under Ar tide 141 	in State of H e r,  yera 
v 	Piara Singh 1(1992) 4 5CC 11 8 1 	this 
Pour' t, n o t e d that. the normal 	rule is 
r ecr'ui. tmen t: through the prescribed aaency 
but due to administrative ex'i.pencies, an 
ad hoc or temporary appointment may be 
made, 	In such a situation, this Court 
held that efforts should always be made 
to replaCe such a.d hoc. or temporary 
employees 	by 	regularly 	selected 
employees, as early as possible. 	The 
temporary employees also would get 
1.iber t.y to compete along with others for 
regular selection hut if he is not 
selected, he must give way to the 
r'egularlv 	selected 	candidates. 
Appoin tment of the repular ly selected 
candidate cannot be withheld or kept in 
abeyance for the sake of such an ad hoc 
or 	t;emporary employee. 	Ad 	h o c 	or' 
temoorar y eniol.oyee should riot be replaced 
by 	another ad hoc or 'temporary employee. 
He must he replaced only by regularly 
selected employe 	The ad hoc 
appointment should riot he a device to 
circumvent the rule of r'eservation, 	if a 
temporary or ad hoc employee continued 
for a fairly long spell, the authorities 
must consider his case for,  regularisatjor 
provided he is eligible a nd qualified 
accordina to the rules and his s e r v i c e 
r'ecord 	is 	satisfactory 	arid 	his 
a000intmert does riot run counter to the 
reservation policy of the State. 	It is. 
to he remembered that in that, case, 	t.he 
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appointmerit,s a r e only to Class 	ir:r 	or 
Class ]. V posts and the selection made was 
by 	subordinate 	selection 	comrni ttee. 
Therefore, 	t h i s Court d i d not: apueer to 
have intended to lay down as a general 
ru 1 e t:ha t in ever y cc teqor Y 01 ad hoc 
a o no i. r tine ri t 	I f 	tie ad 	hoc 	a o po I n tee 
continued for lonq per iod, the rules of 
recruit.mert should be relaxed arid the 
apoo..ntment: 	by 	reqular'i.sa t.i on i be 	made. 
T h u s considered, we h a v e no best tatiori to 
hold tha.t the di recti on of the Division 
Bench is clearly illegal and the learned 
Single Judge is right in directing the 
State Goverrimeri t to rioti fy the vacancies 
to 	the P50 and the PSC should adver tise 
and make recruitment of the caridida tes in 
accordance with the r ules. 

28. 	Simi icr situation had an sen before the 

Sunrerne Court in the case of Union of India & Ors. v 

Harish Balkrishna Mahalan. 1996(6) SLR S.C. 	669, 

Therein Har'lsh Balkr ishrc Mahaicri was appointed or 

iiic:n thi y 	basis. 	This Tribunal had directed 	that. 	he 

'hoi.tid 	be 	reci,iiar i s e d 	in 	consul l:ati(-)n 	with 	Union 

Pu1:i1 loS ervice Commi.sion. 	The Supreme Court allowed 

V 
	

the apoeai and held: 

The 	respondent 	wa.s 
temporarily appointed as a Medical 
Officer on rnorit,h]..y basis in the Central 
Government Health Scheme on AUgUSt 10, 
1982 	Dur ing the unfortunate str ike of 
the doctors as trade unionists, unmindful 
Of the ethical arid medical code of 
conduct. 	he was 	appointed arid e v e n 
continued in the service till Aug ust, 
1987.  	When his services were termi na ted, 
he 	had gone to the Tr i bunal and Ii led OA 
No. 701 /89. 	T h e Tribunal in the impugned 
o r d e r 	dated 21. 12. 1994 	directed 	the 
appellants to regular ise the service of 
the 	jespondent in consul t:a tiori with the 
Public Service Comm ission. Thus, 	this 
appeal by special leave. 

The contro'ersy is no longer 
r'es i ntegra. 	In similar circumstarides, 
t h i s Court had considered the entire 
controversy in J and K Public Service 
Commission & Ors. vs. Dr. Narinder 
Mohan arid Ors. 	[(1994) 2 .5CC 6301 
[1994(1) 	S L R 246 (SC)). 	Admittedly, the 
nost of doctors in the Central Goverriment 
Health Scheme are required to be filled 
up by recruitment through Union PLiblic 
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Ser\/ice 	Comm ission. 	Therefore, 	the 
dir ctjon to consider the case of the 
resoonderi t In consultation 	with 	the 
Public 	Service 	Commiss ..LOF 	for 
r eaular i s a tiori 	is in violation of 	the 
statutory rules and Ar tide 320 of the 
Consti. tution of India. 	The only course 
nown to law is that the Union of I n d i a 

shall be reouired to notify the 
recrui tmeri t 	to the 	Public 	Servl cé 
Commi ssion a n d Union 	Puhl Ic 	Service 
Comrnjssirn sha.l I conduct the exami ria t i o n 
i nvi tiria the apol ica tioris from all 	the 
ci lq:i bi e persons inciudi rig the per Sons 
like the respondents. 	Tt would be for 
the respondent to apply for end seek 
selection in accordance with Rules. 
Therefore, 	the direction is in violation 
of Article 320 of the Corif I tiifi 

Identical 	view was expressed by 	the Aoe 

Court n 	the case of Pr. .. Sur 	Si inder  Anr 

v. The State of Jammu & Kashmjr & Ors., 	JT 	1996 (6) 

.5. C. 125, 	The 	decisi.on of 	the 	Si.mreme f:our t 	in 1::1,  1 e 

case otJanimu 	& 	Kashrni r Puhi .i cSer vice Commission v, 

Dr. Nan i.nder 	M o h a n .. 	1 99 (2) 	SOC 	630 	was 	r ci i ed 	upon 

arid 	it was 	he]. d 	that 	the aool.jcant. 	therein 	could 	apply 

añes.h  

This 	Tn i.huniai 	ha.d 	cons). dered 	this 

conti over sy in the case of Dr. 	DivpreetS&j 

Others v, 	Government of NCT of Delhi & Others, 

0. A. No. 98 8 / 2 00i. 	decided on 19.9. 2002. 	Herein 	also 

the 	sat d ocr sons had been anpol n ted firstly on ad hoc; 

basis for a period of six months, 	It: wa.s reiterated 

tha t. they could continue with ad hoc appointment 

sub iec:t. 	to the appoininrierit of reau].ar incumherit:s and 

when repulcr' incumbents became available, the question 

ron 	cc:)nsderatiori wa. as to if the said persor1 s had 

nal nd any such right or not? The app]. icat: ons were 

dismissed hol c3ina 
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a? 

22 	 it 	was 
clear i.v mentioned that aopointments 'were 
to he: made on ad-hoc basis, 	When a 
'sLippestion of ad-hoc aODO ritnien t 	ma he. 
only few persoris would apply. 	On 	the 
other hand, when repular aopol.ntments are 
noti fied. 	a iarae number of eflaibie 
cerdi ha tee are tempted to app.i y 	To th is 
ex tent, 	the app]. icants in these CAs have 
been se .1. ected from a.monast a much lesser 
number' of competitor's thari wou) d have 
been the case it reaula r selection had 
been 	i"iotiried, 	Fu.rt 'tar, there is always 

Likelihood 	of 	fEivoi,.ir .i t',isrri 	when 
depar tmentai commi tLtees are s e t uo to 
in tei" view 	c a n di ha tee from 	the 	open 
market. When UPSC acts associated. 
obiec;tivity and i mper fielity also steos 
in . 	Thai. is pcecseiy the reason wh the 
I,Jp5fl and for' that ma tter the Ste t.e Pubi Ic 
Service Corrirrii ssioris have been 'set uo 	as 
corist'ì tLLtiOflal 	bodies who devise 	their 
own procedure albeit in consultation wi th 
the denartmerit, concerned, i'or 	se.iectina 
candidate's for various services. We have 
in the 'Foreaoing paragraphs a iso noticed, 
after a di,scusson of the various Court, 
cases:. re] ied unon by the apoi icants, that 
nothing will assist 'tLhei r case, 	whetLe," 

t 	I 	t h e. 	e ci' Dr 	Ji t e ri de r 	Sigh 
si.ipr'a 1 	or 	that of Medica.i 	Officers 

(Ijoani ) 	or for that matter 	any other 
'case.. Consideration of the candi, dature 
of 	e anpilcant's id the manner-  sc.'uciht by 
them treating them as forming a separate 
block and by directing the UPSC to 
corrsider their claims wholly on the basis 
of their performance in ed-hoc service, 
is 	something un k nowr to the relevant 
r ui.es a n d the pr'ocedure. 	Fol lowirip of 
'such 	a 	h y b r i d 	procedure can riot', 	be 
'sustained in law, and for this reasons 
are 	avai labia, in pieni ty in the cases of 
J&K Public Service Commission & Others 
(supr) and Shri SandeeD Others 
(supra 

31 . The Suorerne Court' in the case" of State of 

Madhva Pradesh & Another v. Oharam Bir. (1998) 6 SOC 

165 'further 	held 	that 	when. ad hoc appointments 	ere 

made they 	wou:Ld continue 	to do so even after 	passage 

of time. The findings of the Supreme Court read 

34. 	The 	respondent 	h a v i n g 
Worked in an ad hoc capacity on the post 
of 	Principal m i g h t 	have gai.ned some 
administrative experience hut the same 
cannot be treated as equivalent to his 
knowledge in the field, of Engineeri;nq. 	A 
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compcLrder. 	sittjr 	for a on 	tIme Wlt a doctor practj:sj ng in rnoJi 	medicine 	
may haveaired some x er 1 erce 	by 	obser v I r q 	the med j,, c; 1 ne P esc .1. bed by 	the dOctc)f 	f r o 	var I ous 

ti 3aaes or al iments but that does rot 
mear 	that he, by that proceç 	acqul ie n o w J edac 	of the 	human a re tomy 	or or 	the 	pri.ncipl€ 	of Pharmacoicy 

or the field of actj>r) of 
any Particular mechcine or its side 
effects. 	The compounder.  cannot, 	mere 1 y on the basis of E 	r epnee claim a post n t. ec 1 us I. ve.l y for oem sor 	hay in a MBE; or 	other 	

hiaher deareas in rr:edici ne or Sur er y. 	The plea 	of 	exoer lance, tier efore. 	must fal I. 	Moreover 	t;h is w o Uld amouri t to a reJja'tjon of th r 	 Rul a ela ti no to educ:ati Oral 	quail rica tI or Pr,wer  to rei 	
the Rule vests exol usivpl y 

n the Governoi as provided by Rule 
21 

T h 1 Dower canjc,t be usuroE d by the cour t or 	t he tr 1 h u na 1. 

At this 	 it is reJ.v 	to ItlCfltjc)r 

t he de cisi an rendeted by the Suprere Court; in the case 

Ah.meda .ha 	. Uncipaic poretb..n V. Vire.ndraKum ar 
yantib Ja .ha .i 	.Pa.tei 	(1997) 	6 5CC 650. 	The .Supr ama 

Cc> 	
I n that case war t; on to corc 1 u de that CVCr 

T.vmnat, i,. c 	consjcjpratjc,r. 	
will not outway the 	legal 

t.jcv 	

. . 

	

Revertjn, 	
hack to the f a c  t s of the 

or CSenf 	casp, 	
is patent that all 	the apo1jcnt 

e 	
or)(;r>tEc! ei ther on coriractulb 

	or 0 ri 	ad 
hoc basis, 	F'VerI 

the advertisement cleariy irdjcatec 
t ha i. anpr> I. n tmen t s were to 

he of such 	nature 

at time wiij not chanac the nature of 

tmen t; 	
in the presen cCse, Otherwise also it 

is not: an inord ate:iy long period to confer cry suci) 

rjh t
The re Litmer•t rules for the post have been 

no ti tied, 	Consul ta tion of 	
Union Public Service 

Comnj sthr 	Is mandatory 	
The reqular Depar tment 

Pronotl o 	Commj ttee ha 	to be held, 	ThIs clear I. y 
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sho 	that 	in the fct. of 	the present cas 	keeoi no 
fl 	/'LP,' 	the Teal 	p051. tion 	the 	appi i C;ants 	cannot 

)Ofltp1 	that they 	are 	anti tied 	to 	reaul ar 
apoc 	n tnien t:.. 	T h e 	alec 	necess, 1 lv 	must 	fa 11 	becs 
'eOuia-, 	tion 	cannot 	he 	mad 	de 	hors 	the 	r ui as, 

No other 	arpun!ef1 ts 	have 	berj 	advd 
5. 	For 	these 	reascjrs 	cii 

Ori 	
the 	afoiesai d 	fou, 

j naT 	Aopi LoatJoi15 	are 	dIsmissed 

Member. 	A) 
Chair man 

/NSN/ 

I 


