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CENTRAL. ADMINISTRATIVE TRIBUNAL.
PRINCIPAL. RENCH, NEW DELHIY

Q.A. NO.1478/2003

h
New Delhi, this the ’3 ..« day of January, 2004

HON’BLE HMR. JUSTICE V.S. AGGARWAL , CHATRMAN
HON’RLE MR. SARWESHWAR JHA, MEMBER (A)

AamAar Singh,
/n tate Shri Kalyy Ram,
R/ F-~?86, | ado Sarat,
Maw Dethi — 110 0Ré
Aappt icant
(Ry Advocate : Shri G.N. Gopta with
shri S.K. Sipha)

VERSUS

1. Chief Secretary,

Govt. of NCT,

Delhi Sachivalaya,

Players Building,

1.P. Estate, New Delhi
2. Director, Education,

Govt. of N.C.T. of Delhi,

01d Secretariat, Delhi

Respondents
(By Advocate : Shri Ajesh Luthra)

ORDER
BY SARW AR _JHA, MEMBER (A

The applicant has impugned the order of the
Government of National Capital Territory of Delhi 1ssued
vide No.F-30/114/90/S.1 dated 8.5.2003 (Annexure A-1)
whereby his promotion to Grade-II of Delhi, Andaman &
Nicobar 1Islands, Lakshadweep, Daman & Diu and Dadra & Nagar
Haveli Civil Service (DANICS) 1in the pay scale of
Rs.8,000-13,500/- w.e.f. 21.8.2001 has been cancelled and,
further, whereby he has been reverted to Grade-I of Delhi
Administration Subordinate Service and posted as
superintendent/Grade-1 (DASS) in Education Department of the
said Government.

<

2. Substantively, he belongs to Grade-I of the DASS and
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nas heid a number of ex-cadre posts 1n the NANTCS since 1990
when he was placed in the DANICS ax-cadre post. The details
of  Tthe ex-cadre posts that he has held in DANTCS are  given
in  the opening portion of paragraph 1 of the application,
T was in November 2001 that he, along with other eligible
officers ot DASS Grade-T, were promoted to the OANTES
Grade-77 1n the pav scale ot R=2.&K,000-13 800/~ and, on such
promotion, he was rransterred rto L akshadween Administration
vide Ministry of Home afttairs, Government ot findia order
dated 9,5, 20007, However , he could not accapt the sajd offer
af nromotinon tnor the reason that he was underaoing treatrment
for acute heart problem at the Alf  Tndia TInstitute of
Medical  Srience, New Nelhi, and tor turther reason that
heaith facilitvies for such treatment were not avaijijabie at
L akshadweep.  Consequently, he expressed his willingness to
torgo his promotion to  Grade-T7 of the DANTOS, Tr is
nbserved that the applicant also approached this Tribunal in
The matter eariier vide 0A No.187%/2007 which was  diaposed
aof vide the Tribunal’'s order dated 9.4.700% with a direction
that his representation be decided by the respondents, The
Ministry — of Home affairs  accordingly considerad  his
representation  and decided the same in compliance with the
arders  of the Tribunal in the said N4 vide their impugned
order. The applicant has sobmitted that the said order was

served on him while be was on medical |eave,

3. Tr is  observed that while the apniicant hacd
submitted his inability ro accept his promotion to Grade—1T
of the DANTCS in the event of his having been transferred to
L akshadween on suech promotion, the respondents have not only

reverted him fo his substantive service and Grade in  DASS
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but have also diveated him of his  posting o tive
ax—rAadra/doty post of the NANTCS which he has been holiding
asinece 19390, thereby potting the applicant to severe
dis-advantage particnlariy when a targe number of Oftirers
of  the DASS, Junior to the applicant, have been hoiding
ax-cAdra/duty  posts of  DANTCS The reversion of the
applicant to  Grade-T of DASS will be pntting him to &
position wherennder he will have to serve under fficers
junior to him in the said service and who will be acting as
his reportving nfticers in the marter of writing Contidential
Raports, Tn his opinion, the imphigned order at annexure f-]
is & wrong implementation ot the orders of the Tribunal
dated 9.4.2003, He has interred that, according to the said
aorders ot the Tribunal, he should have been nilaced in  the
position as obtaining immediately betore 21 .8,7001, withont
disturbing his pre-21 & 2001 positinn, i.ea., his pngition in
the ex-cadre/duty post of DANTCS which he had been holding
since 1990, He has further inferred that, whiie he had
torgone  his  bromotion Yo Grade-YT, he had not forgone his
posting in the ex-cadre DANTCS post on ad-hoc basis  and
turther thatr he is entitied to continve in the =Aaid ax-cadre
NENTES post, with higher dutries and responsibilities, as his
juniors  have been contimiing in snuch ex—cadrrre  posts  in
DANTES  on Aad~hor basis,. His seniority in the NASS Grade=T
being what it is, he is entitied for consideration for
promotinn o the NANTCS post on reguiar basis in the next

nHPRc,

4 fn wview nf the fact that the appiicant has not
received  any adverse remarks in regard to his  performance,

whirh he claims, has heen to the entire satistaction nt his
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LWWINer1ars,, ne considers the action of the resnondents in
reverting him to 0DASS Grade-1 as punitive, highly arbitrary
and against the principles of naturar justice,. accordinaly,
he has praved tor the said impnghed order dated &5, 2003
{Aannexiire Aa-11 being aquashed and directions being given t+o
the  respondents  to  continve him in the ex-cadre post  of
DANTTS as Long As his juniors in NASS Grade-T are atlowed To

hold sueh posts,

5. The resnondents, however, do not consider themse|ves
responsible  tor Jssuing the impugned orders, as  the samne
have been issved on the basis of the orders passed by the
Ministry of Home aftairs, Government ot Tndia, who have not
been made a party to this  0OA&. They have, theretnre,
submitted that the present O/ is bad tor non-joinder ot

necessary harties,

LI Looking at the facts of tThe case as submitted by the
reaspondents, it is found that the applicant was promoted to
the doty post of DANTCS on emergent and ad-hoc basis in the
vear 1920 nunder Rute 25 {(3) ot Delhi Andaman Nicobar Tslancds
Tivil  Servirces Ruyies, 1971 with a satipniatinn  that this
wonld pot entitie him o any right for regnlar appointment
or seniority in an equivailent pOS T vnoer ey hi
AdJministration. He was asnbseagnently appointed to  Grade-7TY
ot DANTCS by the Ministry of Home affairs, Government of
Tndia, on 21.8.2001, a=s already mentioned in the foregoing
pAaragraphs. This entailed an Aall-India transter f(iability
for him and accordingly, on his appointment to the DANTCS by
the #dBovernment nt ndia, he was transterred o | akshaadweep

Administration wide their order dated 9.5 2007, This was
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represantad against by the applicant twice, seeking
canceliation of the said transter order followed up by his
Oa  {(OA IR79/2007)  filed in the Principal Rench of the
Tribunat . The =Raid 0A was disposed of by the Tribunal on
F.11.,2007 with a direction to the respondents to consider
his reauest Ffor retaining him in Delhi subject +o his
torgoing promotion to DANTCS and pass a detailed and
speaking nrder within twn months from the date ot receipt of
a «copy of the said order. Tn compliiance, the Ministry of
Home affairs, Government of Tndia, issned an  order datred
26.12,2007 cancelling the ftransfer of the apnlicant trao
Il akshadweep However, in the same order they incorpnrated
An  order regarding reversion of the app)icant to Grade-T of
NASS  trom which he had been promoted to Grade-T1 of NANTCS.
This order of the Ministry of Home Atfairs was followed up
with the impudned order issued by the NCT nf NDeithi  datred
A.5.2003, which was essentially a repeat of the orders of

the Ministry of Home attairs,

7. The applicant has aised broadly the same iazuyes in
hi= reijoinder. He has submitted rthat appointment to the
ax-cadre posts of DANTES is made by the | . Governor ot NCT
ot  Deiht and white doing so, the NCT of feajhi does not have
to consnlit the Ministry of Home aftfairs, It was, therefore,
not.  broper  on the part of the Ministry of Home atfairs to
give a direction in respect of the applicant being reverted
N
to Grade-T of DASS, ignoring the tact that he was eligible

for heing appointed to the ex—cadre doty nosts of DANTCS.

& The respondents pave, however, not denied that the
ex-cadre pOosts of  DANTCS cArry higher dnties andi
L;/\O/J(I)\/__/_ﬁ
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responsibilities and reversion theretrrom is punitive in
nariure, as claimed by the appilicant., The appticant has
avered that while he has Jost seniority vis-a-vis those who
have been oromoted to Grade-77 of DANTCS vide order dated
21.8,.2001  of the Ministry of Home Affairs, Govi. of Tndia,
hia seninrity vis-a=-vis those who are nolding ex—cadre posts
of DANTCS in the Govr, of NCT of Delhi and who are  junior
o him Aas Grade-1 Ofticers of 0458, remains uynaftfected. n
other words, he has cilaimed that he should not be deprived
nf the benetit of working against the ex-cadre postz of
NANTES, Aas  several junior officers rontinue to  hold  doty

posts/ex-cadre nosta of NDANTCS.

S, Roth the sides have submitted additional points/
atfidavits subseauent to the 0A bhaving been heard on
29.12.200% along with MA No, 270&/72003 and the <same Are
placed on  record. The applicant has submitted that while
the appointment to Grades-~T and 17 of DANTCS are made by the
MHA, appointment to ex—-cadre posts of DANTCS are made by the
Lt, Governor of Delhi/Chief Secretary, Government nt NCT of
Nelhi on the basis of seniority-cnm—fitness of the DASS
Grade~] Officers, As the ex—cadre NDANTCS posts carry higher
duties  and responsibilities, reversion from these posts To
DASS  Grade-T post  wonld put the applicant below several
persons junior to him in terms of duties and
responsibilities and attendant positions, He has,
theretore, contended that as the Ministry of Home Affairs
had cancelled his promotion made to Grade TT7 of DANTCS  apd
not  to  ex-cadre nost of DANTCS in the year 1990, he s
aptitlied Yo have been continied in the ex-cadre past  of

DANTCS | He has cilaimed rhat he is the senior-most DASS
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Grade~-i7  OFfFficer and hundreds of ofttcers innior to him  are
holding the ex-cadre posts in PANTCS, These points  have
been broadly admitted by the respondents, As most nf  thesa
have not  been refuted by them. Though they have admitted
that the applicant belongs To the substantive post  of
Grade-T of 0ASS until he is appaointed in DANTCS on  regulAar
basis, they have not commented on as to why he has not heen
continued in  the ex-—cadre post of PANTCS when his  joniors

have heen continuing in the =said posts,

10, n axamination of the snbmissions and arguments boT

forward by both the sides, it i) thuys observed that while

the applicant  had personal difficnity  in  accepting =
nromotion  to  Grade-7T  of NENTCS when he was, nn shch
promotion, posted oot of Delhi, the respondents do not seam
to  have given due onnsideration to  the fact  that  the
Tribiunal, while disposing ot O0a No, 1R79/2002 on  7.11.200%,
had directed the respondents To consider his request to  bhe
retained in Delihi  sobject to his  forgoing promotion to
Grade-TT  of DANTCS, and not necessariiy his  reversion tn
Grade-Y of DASS Tt appears that the respondents, while
compiving with the orders of the Tribunal, took the matter
to  an extremes concinusion, literaliy reverting the applicant
back +n his substantive grade on their own, withont there
being Aany specific direction to  that effect from the
Tribunai, ignoring the fact that the appiicant had been
holding the ex—cadre post ot DANTCS which hiondreds of  his
duniors had been hniding on the date on which the appiicant
had been holding one of sich posts, exercising higher dintiss
and responsibijities and also attendant positions. We do
not find any reason for the respondents not having kent this
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aspect ot the matter in view whiile roshing to  incorporate
nNis  reversion to Grade-7 of DASS in their impungned order nf
.5, 2003, There 1s no doubt that the ympogned order  has
neen  passed non the orders of the Ministry of Home aftairs,
iovt., of India, dated 724&.12.2007 {Annexpyre R-1 To The renliy
filed on bahalt of the respondents), the fact remains tThat
the MHA had virtually no obvions reason Yo intertere with
the arranaements of ad-hoe appowntments to  the ex-cadre
posts of DANTCS which had been mAade within the powers of the
[ Governor of Deihi/Govt.,. of NCT of NDeihi, Moraover,
the HMHA being not a party o the 04, it was expected of the
reapnndents to have appitied their mind to this aspeact of the
matter in consultation with the Ministry of Home Affairs 1n
nrder  to  see  that the compiliance of the orders ot the
Tribunal as  given on 7.11.2007 was strictly within the
frame-work of the said nrders and ajise in order to  ensure
that the applicant was npot confraonted with any more
dis-advantage than what he himself had meritead by foregoing
the promotion to Grade-TT of DANTCS on health ground. While
the  respondents have correctiy and expectedly cancelled the
order of appointment of the applicant to Grade~-17 of the
MANTES which involved his transfer o |l akshadween, Aliowing
the applicant, in the process, to remain in Neihi, which the
applicant  had prayed tor, enabling him to avail himself of
the treatment tacility from 411 Tndia Medical Tnstritute of
Saiencay Aas  nrayed for by him, he had certainty not
envisaged that a simpie request for foregoing appnintment to
Grade-1T of NDANTES would also entail further disadvantage in
the shape of being denied the bepetit of hoiding ex-cadre
pOost ot DANTES ., The actinn of the respondents involvinag
reversion of the applicant to Grade-T of DASS and his

j\b\./«,/{w/a\/ylb\
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posting as  Superintendent/Grade-T ({DASSY  in Eduecation
Nepartment wvide order darted &,.5.72003 and  subseguent iy Aas
Superintendent/Grade-T  (NASS), Directorate ot Home Guards
Anag Civii Detenre vide nrder dared 9.6.2003 is thus nncatl tea
tor  and ynmerited.  We are, thererore, of the oninion that
it these orders are not auashed, the aoplicant will be

shbjected To un=-intented hardship and injustice.

L Having regard to the tacts and circuomstances of the
case, we allow this 04, setting aside the impugned order anao
.[ the other nonsequential orders, with no order as to cosrs,

{SARWESHWAR .JHA) . (V S. AGGARWAL )
MEMBER (A) CHATRMAN
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