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Pr inc ipal [iench

O. \.)io.1+19/2003

Hon'bIe
Hon'bIe

Shri V.K.Majotra,
Shri Shanker Raju,

Menber ( A )
Menber ( J )

lieri DeIhi, this the 30th dat- of June, 20C3

\'. I(, Sa-rena
s /,t Late Sh. Laxmi \arai,n Saxena
Asst,t-. Directcr General (Stores )

r/o B-8/ 6073, \/asant l(unj
\ew Delhi - 110 070. AppI icant

( Bt' Advocate : Sh. S. (1. Sarenar r+ith Sh. Lr. F'. Relhan )

Vs.

L niorr of India throttgh
The Secretari-
Ministrl- of HeaIth & Family Iieffare
Nirmarr Bliawarr
)'ew Delhi - 110 011.

Ttre Dir"ector General" of Heaith Service
Gor-t. of 1ndi.r
l, i rmarn Btratn'an
\ew llelhi - 110 011. Respondents
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( P,f- -\dvocate : Sh. )Iadhav

OR D

Panikar )

E R(oral )

_Br _$bri_shaalcer &aju,_M ( J Ii
--\ppl icant impr-rgns respondenLs' order dated

2('.5.2003 i;herein the disc.iplirrary authority

e-\ercising its pcwer under ltule :5 of the CCS ((lCA )

ftules, 1965, c'n rece.ipt of the inquirl- report b."*

riithcir;rwinq ear,l-ier orrle.r dated 17.1.2003 holding de

rloi'o inqu i 11" arrd appoint ing a new inquirl- offi.c'er,

re.mi it-ed back the incluiry to the earl i er irrcltrirl'

officer to be restrmed, from the sLagt-. at rthich Lire

char-ged offir:er had 1i:rs+, parLicipaLerl . \trplicant has

soirglrt qtr.eshment of tire aforesaid orCer.

2, \pplicanL, rvho is rror)ring as .\ssistairt

f i re:tor Gener-al ( Storcs ) had earl ier approached this

f-'crr-rrt in C\ 1+70 /2002 cl,,allenginq f resh procee,lirrgs

int<, an irrcir.'l.ent rrhich had Lake.n place in 1981)-90

n.'arL;- r. + a1...- t---i:*ctt i..if. 
-.-._ )t



t:ir:c:t iotrs have br:e'n issr-ied t.c the respon'Jents on

31.5,2A02 to corlclttd,: +..1e departmerrt:rI ]rroceedings

e:,peditioLrsJ_1- and Ln anl- case within 'a ma\inluln period

o'l si:. months frorr +'he date of rece'ipL of a coPl' of

t l-re crder'.

,J

clJ. --rs

d i lec t ecj above ,

ui t hclrawn with

i6.12.2002.

(-'ornpl e L€'

sLipr.rIaLion

('.f', h-ets

17.1.2003

the procr':ed ings tiere

rl.{ 3:56/20)2 filed

rloL c:omL)1eted, irs

bi- appl icant \{ir s

r.'it I-r a

rrl l oried .

libertt- to fj]e Contr:mpL Petitrc'n ol)

v
llr- an order dated 16.1.2003, notices har-e

bet:rr i:-sttect on ti-re Contempt Petitiorl No.25/2003 and oi-I

18.2.2003, J]- a cleLailed ortler, pIr€\sence of RespondenI

)'cr.l 11 as scr.rgilit. On 27,3.2003, takir:g ant() t-te

',oLal it1 of the fact,s e,rtld circtlmstances' !1-\ 538,/2003,

seel'irrg t'r-tensiorr' of --ime f iled bf- r'espondents, 1' as

4ller.r.rl arrd time r!AS er'te-n,ied tiIl 30.6.2003 to

t-he rliscil:1inar'1* proceedings

t tra L IIo f r.i rtlte t- t ime skral I be'

rlismiss:ecl accordinglr-. Br- 21n order

r de Iro\-o itrclr-tiri- \{t1s ordered

dated

rvrth

Lheil,)I).)itrtmerrt of I [I€h

C i'-c, ipl inzrrl atrthorit-1 .

i rrqlrri 11, of f ice'r bl'

5. Iil a)] order dated 20.5.2003 taking

:og.niz.irlL(' of *'Lre f.'act ttrat inqtrir-1 retr)orr- h'as

s.iibrni I L:r.l Ir)- the in.1r-rirl- oI'f icer holcl irrq tlie

.,)roleedlngs e:;-partr:, and the fact that appfic.-int

pi-,:fer-r-ed O\ I120,/2A03 irraf inq implemenLation cf

iircir.rir'1' report of Presjclent acting as a rfisciplinaLrl-

atrll'Loriti rrirder i?rrle 15 cf the Rtrles ibj,j on tlre

;r'rrlrilrl tli.rt a':' ttre l-)r()ceedin;1 s have beeri tr*:l-dt
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eri-part:. , deny'ing a reasonable opporttinitl- to the

ulp1, l icant . remitte.d back the ingui ry to Lre resumei

fronr the stage the applicant had l-ast participated.

l{owever, order ciated li ,1.2003, appointing a ner{

iprlrri r1' off ic<:r, r.ril,s rr'ithdrart,n.

6. Appl icant

the present

has approached tir i s (iourt 
,

throtrgh OA, notices have been issued orr

29,5.2003.

7. YA 1281/2003 has f iled by a.ppf icant for

interim stay oflperation of the impugned order dated

2A.5.2003, notices ha'u,e been issr-red on 13.6.2003 anci

proceedings har-e been stal-ed.

B . Slrri P. P.ltelharr along rtith Shri

S. (-) . Serxena, learned coLulsel appearing on behal f of

appl icant , r'ehementl) assai led the impugned orde r b)-

ccnterrding that rrnder Rule 15 of the Rules ibid, it is

not operl for" the disciplinary authoritl. 1-o totally

discard the earlier inquiry report as trot appealable

to tij-m and to order a fresh inqirirl- de novo Lo filI Llp

the gaps in the inqrri 11-. In this reqard, tire

(-',;nsLittrt lonal Ilench decision of Lhe -{per; (lourt in

li. R.Iteb v. CoIIector of Central lixcise, Shillong,

197'. (Supp1. ) SCR :i75 hets been placed rt:l,iance br the

appJ ican'-.

q

r'e rt ir:d on

-S-P_. B_an_sel

(1.\'f 2l-5 t()

Leai:ne,l counsel- f or appi icant

a ,lec LSion of Principal- Bench

\'. Ilnion__S_f Indre_& Others, .\TR

srrbstzrntiate their p1ea.

fnrtner

-in Shri

1987(1)

L

d
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10. Reliance has been placed to the Fuli

Bench decision of this Court in Sudhir Ran.ian Mitra r-.

Union of ndia & Ors. AISLJ 1998 ( 1 ) 589 to contend

that inquirl' and proceedings are tt"o dif f erent thi-'rgs.

The irrquiry ends with l;ubmission of report h'hcre€rs

proceedings; corrtinttes ttpto the imposition of penal-t1-.

11. In the aforesaid backdrol>, it is stated

Lhat the earlier inquiry officer has

er,-idence and

submi tted hi- s

report- rt'it.hotrt

proc'eerlings

the st age

filling rrp

r.'i tLLin the

()r'rlered i s

recordinq

-,\ccorclingly

reco rd ing

remitted back

the evidence,

was an er-par-te

the case from

i.s certainJ--r'

rr'hicir is not

of

irs the i-rrclttii'1'

part-ici. 1,:rt ion of

and cllre the defects

opportunity to

was proceeded er-parte

the trppl icanL , in the

the gaps

:rmb i t

)

of RuIe 15(1) and rihat has beetr

de no\'() inquiry.

12, Orr the other hand, Sh. )ladhar' lratri]rtrr,

I<'arned counsel for respondents, vehemently opposed

the conten+'iorrs and stat.ed that it is the conduct of

tlre applicant which had delat-ed the proceedings uts on

e\-c.r]- occasion, he l,ra)-ed for inspectiort of the

do<'trments and had not participated in the inquiry. Tt

i s frrrt he r s tat ed that b1' an o rder derted

27,3.2003(Annerure-F) in MA 538/2003, the disciplinart'

procer:rlingi s zl.re aIIor',r-'d *'o be completed upto 30.6.2003

,.rrid before th,'rt the imprtgned order Ltas been pas;sed on

20.5.2C03, rn-hir:h is r'ithin the time Iimit.

lc Referring to lttrIe 15, it

to afford a reasonable

i s stated thtrt

t
in orcler'

appl icant

r+ i t- horrt.
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jrrstice, the inquiry has been remanded

sterge of examination of witnesses, it is

proceedings. However, it is s:ated that

has been caused to applicant.

v
int erest of

back from the

not a de no\/o

no prejudice

11.

contenL ions

record.

16.

t,l' the Ape>;

.Itrdqement of

The followinq

Corirt in

the Aper Cor-rrt in

obserr-at ions have

the ('onst i tut ionaf

K. R. Deb t s case

We har-e careftrJ-1y considered the rir,'a1

t>f the parti-es and perused the material on

15 . -{s provided under Rule 15 ( 1 ) c,f the RuIes

ibid, if tire Cisciplinary authority is not agreeing

r^,'ith the inqr.riring a'uthority, for reasons to be

recorded in writ.ing, it is within the jurisdictiorr to

remit the case to the inclr-riry officer for furtlter

inclrrir'1, which shall be held as per the provisions of

Rufe l-4 of the Rules ibid.

been made

Elench' s

sLrpra:

"Rufe 15(1) of the Classificaticn
and Control lltrles reads as follows:

" ( 1 ) k'ithout prejudi ce to the
pror- i s i ons o f the Ptrbl ic Serr-ant s
( lnqtrirl- ) Act, 1850, no order imposing on
a (]oi'ernmerrt. serr,'ant, an-l' of the penal-ties
sipe('i fied in cl-anses ( iv ) to ( i'i i ) of
rr.rl e 13 shaf l be' passerl exc'ept af ter itn
inc1uir1", held as f ar as rnay be, in ttre
ITranrrer hereinaf ter pror.ided. t'

C-l-zruse ( I ) of ru]e 15 providc.s f or
frarning of charges ancl commnnication in
,qr'it-ing to tlre government servant of
tirese charges with the statement of
a}J egat iorrs on wh ich thel' are based, and
it also provides for a writte.n st,atemerlt
o f clef ence. Lnder cl. ( 3 ) the
government se,rr..ant is entitled to l-nspect
and taire e\tracts from sr-rch official
recorc-is il.s he nlery specify, subject to
r-'eltain e-*lceplions. Under clause ( + ) on
receipl, of Lhe writ-terr statenrent of
defenc'e t.he Disciplinarl Ar,rthoritl' mal-t
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itself enquire into such of the charqes
as are not admittedr or if it considers
it necessar]- so to do , appo int a Boar,l of
Inqr-riry or an Inquiring Offj-cer for. the
purpose. Clause (7I pror;ides that at the
concltrsion of the irrqr.riry, the lnqrriring
{uthorit-v shall prepare a report of t}re
inqr.rir,v, recording its findings on each
of Lhe charges together with reasons
theref or'. I f in the opini-on of such
auLhority the j)roceedings of Lhe incluiry
establish charges differerrt from those
originallr- framed it, ma)'record findings
orr stich charges provided that f indings ori
such charges shall. not be recorded unless
the Government servant has admitted the
f ac t s corrst. i ttrt ing Lhem or has trad an
ofrporturrity of defending himself against
them. Under c]. (S ) "the Disci}.,linary
Ar.rthori t.y sha1l, if it is not the
frrquiring Atrthority, corrsider the record
of the inquiry and record it.s findings on
each charge . " Cl-ause ( 10 ) prov ides f or
issue of show-carise notice.

1t seems 1-o Lls that. RuIe 15, orl
the face of it, r'ea1Iy provides for orre
inquiry but it may be possible if in apartlcular ca.se 1-here has been no proper
enqrrirl' trecar.rse some serious defect tras
crept into the inquiry or some impor*,ant
r''itnesses riere not availabf e at the t ime
of the inquiry or were not examined for
some other reason, the Disciplinary
Authority ma."- rrsl' the Inqtriry Officer Lo
record frrrther evidence. But ther.e is noprovision in rufe 15 for completely
seLLinq aside pre\.ious inquiries on t,hegrotrnd that- the report of the Inquiring()fficer or Officers does not appeal to
the Disciplinary Authoritl'. The
Disc'iplinar]' Authority has enough porrers
to reconsider the evidenc e itself and
conle to it.s orin ccnclusion r-rnder rule g. "

7i, On orlr pointed cluestion, orr being

al)po inLerl r AS to at r,shat stage, the inqtrirl- of f icer

hars submitte'd hj:; l-el)ort, Shri Madhal Panikar, Iearned

.'ounsel f or respondents, on consultertion with the

c1 epartmenLal r'e1>resenLativer statecl that the "*-Or"au
proceedings have been held an,f r^ithout examinatiolt of

l-,rosectrtior-r evidence, the inquirl- r'eport ir,as terrdered
\
W t,: Lhe disciplirrary aruthoriL1-.

U
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18. Rul-e 15 ( 1 ) ib j-d, rloes not envisage or

provide holding of de no\/o proceedings. The earlier

report of the incluiring attthority is not to be

rejected in toto as not erppealable to the disciplinarl-

authority. The only scope in such a case to remit the

cirs€: to t.he inquiry atrthoritl'for fr.rrthet" inqtrirl'. In

th i s I i t eral meani ng r] further incltrirl', in addit ion tr:

wtrat has been condrrcted eallier. In the instant cElse,

lhe inquir;- had proceeded upto the inspection of

docrrments and thereaft.er rrithor.rt recording the

evidence of witnesses on behalf of the prcsecr.ttion,

inqrrir'1- officer has s,-tbmitted its report to t,he

disc: ip1 inary author-ity.

19. In the conspectus of the abor-e, the

disciplinar'1' atrthori,ty L.ook cognizance of the faci

ttiat- rn'hereas e-\-parte iriclr.rirl' proceederd depriving the

apl., Iicarrt a reasonable opporttur ity and instead of

holding a further in,1r-tirl', r'ather appointed e, new

irrqLriry officer Lo condtrct the inquiry de novo but the

order dated 17 . -l . 2003 rr'o.S withdrawn. Simultaneor.tsll,-,

i-he rnquir]' ir'i\S crdered to be pi'oceeded f rom the sLage

the arppl icant hard last partic ipated, i . e. , bef ore the

er-idence st.age, Lhis is rrot- in prrt of Ehe afore.said

p,ositiorr. Resporrdents ha'u,e conrmitted a serious leicuntr

c,f not erermi ning the riitnesses and have corlcluded the

proceedings i{i thor-rt follor. ing t,}re procedr.tral rule's .

N,)\i trrrder the guise of an er-perrle proceedihBs, and on

the pretesl- of denial of a reasonable opportunity to

I,tre al)plicant, the real intent i-s 1-o hold i-he

pro( eedi ngs de no\.o r"'ith a r-iern ttre f i11 Lrp the 9atr,s

in 1-he inquiry al so to rect i fl- the procedr.tral

ilIeSa.rIit.ies qoing to the root of ihe rnerLter'.

(y

\

t
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20, The disciplinar)' authority, by obserr-ing

that rt hers not talten cogni zance of earl ier inquiry

report, has altogethier discarded it, rshich is not

permi ss ible ers per t he dec i s ion o f the ,\pex Court .

Non-e-ramination of plosecttti-on witlesses has no rlexLls

riiLh the eri-parte 1-rroceedings. At,sence of appl icant

irr first inclrtiry, does not absolve Ihe authorities to
t

,,lO away mandatorl' reqtlirements of procedure.

21,, However, we find that Apex Court in Uniou

of----I-ndia \'. P.Thvasra.ian. 1999 ( I ) SCC 733 being

conf ronted with the simil-ar c ircumstances

dist-inguished the decision in K.R.Deb's case, ltnder

CRPF' Itufes, 1955. 1n that, case' the disciplinarl'

aruthority noLicing certain irregtllarities in concittct

of the inquir;- as the rePresentation of the witness

was treated as statement, the matter was remitEed to

thr- incluirl' officer for furLher inquir.,*. The Apex

Court observed that if the procedttre adopted by the

i ncltr i ry of f icer l{as contrary to the relevant rules

rvhich has an af f ect of t,he rights of the parties, as

evidence has been shut out, the aforesaid de novo

proceedings can be held.

22, We have applied ourse,l-ves to ttre

af oresa j-d dec i s ion. The case of K. R. Deb supra,

squarely covers the controversy and issue.

Di.scjplinary authority has total-11- discarded the

report, not on the ground of procedttral defect but on

er-parte proceedings depriving the apPl icant a

leasorrable opportr-rnit;-. I{orn'ever, the Iatent intention

nas t-o cllre the defects in the inqtri-ry and to fiII tlp

the l.eicttna of e:ramin.ation the witlesses, which canno-u

tre cottnl-enanced.

2 3 . In our cot-ISidered viet' , Rule 15 ( 1 ) of ttre
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Rules, cortl-d not have l:een taken resort to and the

action of t,he discipllnapl' authority is certainly

be1-ond the ambit of the af<.rresaid rules making the

impugned order as unsustainable.

21. The course open for the disciplinart-

authority rtas under Rule 75(2) which stipulate that in

case the inquiring attthority submi"-s a report ' the

discipl-inary authority shal-1, in case of di-sagreement

along with its tentative reasons, shottld strbmit to the

Government servant the report whether the salne is

firvourable or not to him and on receipt of the

r'epresentation may pass an appropriaLe order.

Zit, Another illegality which has vitiated the

lmpr,rgned action is Lhat before exercising his

jr.rrisdiction, under Rtrfe 15 the disciplinary authoritl-

has not served upon a copy of the report of inquiry

officer, i.e., Dr. Sudhir Chandra along with its

reasons , ernd had deprived the a1,pI i-cant a reasonable

opportunity to represent wherens the course adopted is

in violation of RuIe 15(2 ) as weJ-I.

26, ln so far as the preiudice cattsed to

applicant is concerned, as the order has been passed

in trtter violaLion of the Rules depriving the

appl-icant a rr.asonable opportunity to comment upon [he

proposed action, he has been deprived of an

opportr-rnity to defend on the basis of the inqttiry'

rep<>rt-.

27. In the result, for the foregoing reasons,

OA is partl5 allowed. Impugned order dated 20,5.2003

is quashed and set-aside. Honever, this shaLl not

preclude the respoudents, if so adr-ised, to acL in

accordance rvittr rules arrd keeping in view of oLlr

observeitions made etbove . I f thel- dec ide t-o do so rt
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applicant be served upon a copy of the inquiry report

r^'ithin two weeks from the date of receipt of a copy of

this order. Thereupon the etpplicant sha]1 rel,resent

rvithin tl'o weeks thereaf ter. The respondents shall

conclude the proceedings by passing a final order

within one month thereafter. No costs.

S K^1,
( Shanker Raju)

Member ( J )

l,Uryk
(V.K.Majotra)

Member ( A )

/rao/
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