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11. At the outset, we may mention that the
applicant had retired w.e.f. 31.5.2003 as Technical
Assistant on which post he was allowed to continue in
implementation of the orders passed by the Tribunal whereby
the applicant himself had challenged the order of reversion
to the post of Library Assistant and that order had been
quashed on the the OA filed by the applicant himself. Now
the question arises whether just because of <change 1in
circumstances when the Ministry of Finance has issued an OM
dated 20.12.2002, the applicant can be allowed to revert

back to hold his previous post in <changed circumstances

when he wanted to continue as Technical Assistant.

12. Learned counsel for the applicant alsc referred
to the order passed by the Tribunal in ©OA-1573/1995 and
submitted that the court had directed the respondents to
continue in the post of Technical Assistant on ad hoc basis
ti11 such time they take action to fill up the post by
direct recruitments 1in accordance with the rules and
respondents should also consider the relaxation of age and
educational qualification 1in respect of the applicant in
the matter of direct recruitment to enable him to apply for
the same by direct entry. Learned counsel for the
applicant further submits that since the action for
consideration to fill up the post by direct recruitment had
been taken by the respondents and the case of the applicant
had not been considered for his regularisation as Technical
Assistant, so the applicant was to be reverted when the
action was taken to fill the post of Technical Assistant
and applicant has not been regularised, so the applicant is

entitled to be reverted back and after reversion he 1is

k.
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entitled for grant of the benefit under ACP Scheme.

13. Learned counsel for the applicant also referred
tc the Clarifications issued on the ACP Scheme and submits
that he 1is otherwise entitled tovbe promocted and his
promotion should not be ignored only on the ground since
two posts carrying different pay scales constituting tw
runge in a hierarchy have not been placed in the same pay
scale as a result of rationalisation of pay scales. This
resulted into change in the hierarchy inasﬁuch as two posts
which constituted feeder and promotion grades in the

premerged scenario have become one grade.

14. So relying upon the rule available of pay
scales, learned counsel submits that the applicant had been
working on the post of Technical ASsistant, which was
higher to the Library Assistant but now since that had been
upgraded and had resulted into double benefits of having
identical scales. The app1icaht is entitled to the

benefits of ACP Scheme.

15. We have considered the contention raised by the

learned counsel.

16. At the outset, we may mention that the
applicant 1is appropriating and rapprobating in the same
dearth. Applicant had earlier come to the court seeking a
direction that he should not be reverted back to the post

of Library Assistant and for implementation of the

- judgement. He had been allowed toc continue on the said

post of Technical Assistant. Since pay scales of Library
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Assistant have been revised and pay scales had become

which cannot be permitted because a direction had been
given by the court only tc consider the applicant for
regularisation in the post of Technical Assistant and steps
have also been taken toc regularise the applicant. Even the
Department had considered the case and written a letter tc
“the UPsSC for relaxation 1in age and educaticnal
gualification so that applicant may be regularised in the
post of Technical Assistant. But {t is submitted that
applicant himself has faulted for not submitted application
in time as such the questicn of regularisation was not
considered by the UPSC. Thus it is only in compliance of
judgement Qf this Tribunal wherein applicant had been

allowed on the post as Technical Assistant.

17. As regards the clarifications referred tc b

<

the applicant, particularly Clarification-I twoc posts

carrying different pay scales constituting % rungs in

m

different hierarchy have not been placed in the same pay

scale as a result of rationalisation of pay scales. Thi
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resulted into change in the hierarchy inasmuch as two posts
which constituted feeder and promotion grades 1in the
premerged scenaric have become cone grade. We find that
this larification 1is not applicable in the case of the

applicant, as the post of Library Assistant is in
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different cadre to the posts of Technical Assistant and
both posts are alsc not within the hierarchy either under
the premerged scenario or after the upgradations of the

scales to the posts of Library Assistant, =o this
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clarification doces not apply at all to the case of

applicant.

18. As regards the clarification-IV relied upon by
the applicant 1is concerned, it states that a person s
appointed to the pcst on transfer (absorption) basis from
another post, whether 12 years and 24 years of service for
the purposes of granting benefiis of ACPS will count from
the initial date of appointment. This has been answered by
the DOPT that the benefits under ACPS are limited to higher

pay scale and do not confer designation, duties and

-
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responsibilities of the higher post. Hence, the ba

w
(

criterion to allow the higher pay scale under ACPS shculd
be whether a person is working in the same pay scale for

the prescribed number of service of 12/24 years.

19. Admittedly the applicant before appointment to
the post of Technical Assistant was allowed the pay scale
as they had been appointed as Technical Assistant and was

drawing higher pay scale than that of post of Library

o

Assistant. It 1is only after on 20.12.2002 before his
retirement when the pay séale cf Library Assistant had been
upgraded which became to be equivalent as Technical
Assistant. So the applicant now cannot claim that he has

been throughout in the same pay scale.

20. We have examined the applicant’s case from all
angles, we‘find that the applicant is not entitled tc the
benefits of ACP Scheme nor he is entitled to be reverted
back to the post of Library Assistant since the applicant

after having availed the benefits on the basis of the order
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passed in his favour in OA 1£73/1295 wherein he had
challengad his reversion to the post of Library Assistant
and now claims that he should be reverted back toc his
substantive post. Hence the CA is bereft of merit and the
same has to be dismissed.
21[ Accordingly, the OA is dismissed. No costs.
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