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$hr i M. L. Bhatt,
S/o $hri Chandrarna Kuffrar,
B-?6, R&jpur Khurd,
Neur Delhi*68 ....App11cant
( By Advocate: Shri S. C. Rarra )

Ver sus

fiovt. of N.C.T.
Th rough Deputy Secr etar y ( .gervices*I I )
Del h i .5ecre,,tar iat, A*trti n g
4tti Floor, I. P. Estate,
New Delhi

Development Commissioner
5. Rajpur Road, NCf,
Delhi .... Respondents

{ By Advocate; Shr-i Vi jay Fancli ta )

p..*B*_Q.*E... R

"B:--.J-u_rL1-se"*_\L_S,*..AgqeLHs"],"-ghB_}-tm"Bn

Applicarrt l'1.L. Bhatt seeks a direction that he

is entitled to the upgradation of pay scale in r.riew ctf

Assured career progression scherne (ACp scheme ). l99g arrd

fcrr quashing of the order No.55? ciated 1g,z,98 Lrv which the
respondents had cancelled the earlier order arrd deducLed

the amount paid to the applicarrL uncler the scheme.

7-. The reler;an L facts are that the applicant joi ned

Delhi State Mineral Devel.opnrent Corproration ( DSMDC ) as

Jurrior Assistant irr 1985. The saicJ DSMDCT oh a po)icy
decisiorr of the Government. was wound Lrp and all its
ernployees were declared sur prus arrd absorbed urrder Del hi
Government irr varioLrs offices. The applicant on an earlier.

central Administrative Tribunal, principal Bench

Original Applicatlon Ho.tBtg of ZO03

trlew Delhi, this the 16l( day of Januar y,?o04

Hon'ble ilr, Justlce V. $. Aggarual, Chalrtan
Hon'ble trlr. s. K. l{alk, }lember (A }
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occersion lrad prefer'red o.A. I s\z/98. rt was decicled on

1 3. 1 0. 99. The peti tion was al loru,red except for the berre.f i t
of ACF schenre. The applicant had not craimed tlre same i.rr

the relief clause.

3. ,{n order u,as passed on ZZ.l.96 Qtranting exemption

I'rom passing the typing test to the appricant. l-{is annual

irrcrenrents were released. siubsequently another or der uas

passed dated 19.2 .98. The appt i carr t uas not servecj wi th

arry show cause notice urhile passing the said C,r der. rn

pursuance of that r:rder, t-he resportderrts effected recor/ery

fr'onr the appricarrt s salary. -l-lre appticant contends that
lre has rendered more tharr l B vear^s crf service an'J is,
ther"efore. entitled to the ACp $cherne benefit which is
beirrg denied. 't-hi s resul ls. in f iling of the present

oeti tion.

4. 'Ihe peti tion has beerr con tested. The respr:nden ts
plead that the preserrt applicatiorr is not maintairrabte.

The previous apprication i.e. o.A. 5zs/?0o3 iracj beerr

trtithdrawn. The orrly preyer granted was t.hat. he could l'i1e

a f'reslr g:etition wi th respect to ilre ACF scheme benef it.
The other reriefs oannot. be clairned. The resporrdenLs

conterrd that the applicarrt.s representatlon regarding the

gran L of ACP scheme benef i t had beerr consicier ed and

rejeicted. The Gover nrnent of rndia had clar-ified vide
office Mernorarrdum dated 1s.7.2001 that past service in

autorrofirotLs body canrrot be courrted for the purpose o'f ACp

.Scheme Lrerrefit. Accordingly it. is corrtended thaL the claim

af t.he app)-icarrt is without any mer.it.
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5. We l'rave heard the parties counseL and have seen

t he r ecor cl.

6. The applicant had earlier fited O. A.525/2003.

was decided on 7.3. ?003. This Tribunal recorded:

"Learned counsel for the applicant states that the
present OA may be dismissed as withdrawn wi th
Iiberty to the applicarrt to file a 'fresh OA with
respect to lhe relief for the benefits under the
Assured L--areer Prr:gression Schenre.

7. Allowed as prayed.

5. Sutl ject to aforesaid. the OA is disnrissed as
wi thdrawn. "

It

7.

wherr the

savecl f or

peti tiorr

In face rsf

arly other

up.

It is aburrdantly clear from the aforesaid that

earlier petition h,as withdrar*rr, the only right

the applicant was that he could file a fresh

with respect to the relief under the ACP Scheme.

the aforesaid, the applicant indeed cannot claim

relief which would be deemed [o have beerr giverr
'1

8, Some of the other facts relevan t for the

corrtr^oversy can corrveniently be delineated. It is aclmitted

that the applicant who h'as earlier serving in DSMDC was.i

declared surplus when the said Corporation was rrround Llfi,

Keeping in view the wounding up r:f the DSMDC" certain
employees who h,ere der:lared surplus h,ere absorbed. The

r:rder" absorbing such employees had been issued on 1.6.94.

The rele'/ant por'tiorr of the s.a.me far the oresent

con trover's.y reads r

"Con:sequent upon winding up of the DeIhi
14irreral Deryelopment Cor poration and the staf f
rendered surfrIus, the Chief .Secretary.

5tate
bei rrg
Delhi
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Adrni nistrartion is pleased to or-der absorpti.n of
!h* .following surplus staff <lf the DSMDC trithimmecliate effect. The absorption of theseernployees is s.ubiect t* fulfirmeni- c,t the ccs
t Re*clepLoyment of sur.plus staf f ) Rr-tles. 1990.

xxxx xxxxx XXXX xxxx

9. orr the strength ,t the s.ame, the learrred counsel
for the applicant contendecl that trre transfer is in public
inLerest. arrd, theref*re. the applica,t shourri Lre given the
bene-f i t ,f ACp scheme. F ronr the par.agr.aphs r.eprociuced
abo',re. it. is clear trrat the pay of the applicant haci to be
proLected arrd on rris rJeproymerrt, rre was to be treated to
have beerr transferrerl in public irrterest.

Irr case the absor.bed staff lras been appointedlower pay scale Lharr thaL he was, holding attime Lreing cieclared sur.plus shall be arlnwedcorrv his currerrt pay scale to the re*rieployedas personal to hinr.

A surpLus employee re-cJepl.r)yed i n the Govt. istrea ted to have _ beerr transf er recl i rr publ icinte'est, arrd thus rris services remain continuousand he will normally rlraw his rrext increments asadmissible to hirn uncler the rules.,,

ona
the
to

pos t

v 10. Tlre guestion that still conres up
co.si deratiorr is as to whe Lher in .Lhese circurmstances.
applicant is entitred to the ACF) schenre benefit or rrot.

f clr

the

I r. The ACp Scheme had been crrawrr keeping in view the
rec,rnfirerrdations of the 5th centr-ar pay commission. rn face
.f t.he st.agrrat.iorr irr vari.us Gcrvt. off,ices and keepirrg irr
view that large nunrber csf ernployees did not have
pr orn.ti.nal avenues, the sai d scheme had beerr clr a,arn.

certain conditions hacJ been affixed and subject to tirat the
empl.,yees u,h. .ther rerise were rrot promoted. h,ere gi ven r:he

f i rrarrcial upgradat i.orr.

v
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I r. Rer :iance is being praced .n paragraph r /+ *t the
conditiorrs f.r grarrt of rhe financiar upgradation t,
corrtend tlrat since the spplicant has been transfer^recl,
there-r'o'e- his past service i n the previous corporation may

be courrted. The saicl paragrapti reacls:

" frr case of . ar) employee declarecl surplus inhis/her organisation anrJ in case of transfersincludirrg unilaLeral transfer on request, thereqular service rendered by him/her in the previousorganisa {:ion shal I tre counted along nitr, nis/neir egurar ser'vice rn rris/rrer *ew or.ganisation tor' iriepurpc'se of girring financiat upgraoation under theScherne. "

13. The obvi..r-rs question would L:e as to rrrhether. the
past service rerrdered irr the organisati.n which was an

aut<'rnomous body can be counted for the benefit of ACp

scheme ar '.ot. This poirrt of doubt ever) had been referred
and the clar.if ications or€:

S. No. point of cioubt Clar'ification

43. tdhether ser.vice
rendered in an auto-
rrornc)uS body/statutor y
hody /S ta te Gover rrmen t
pr ic.rr to appointment
in Cerr tral Government
as a direct r.ecr ui tprior Lo appoirrtmerrt
in the Central Govern*.
rnerrt. will be courrterJ
whi Le cornputi ng regular
service for the
pur'pose ct'f qrarrt of
f inancial upgradaLiorrs
under the ACF Scheme?

ACP Scheme is appli*
cable to Central
Government Civilian
employees and for the
pur pose r:f f i nancial
upgrada Liorrs urrder
the ACP Scheme. only
the regular service
renclered after
regular appointmerrt
in a Cerrtral Govern*
rnen t civi l iarr posL
is to [:e courrted.
Therefore, ser,vice
r'endered in an auto*
rrornous body/statutory
body r/St.ate Gover nmen t.is rrot to be courrter:i
for the purpo$e.
Cor respondingJ_y, Flt.c,*rnotions earned in
these bodies pr lcrr to
appointrnent in ilre
CerrLral Governmerrt
are also to tre
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ignored. The clari-"
fiction in reply to
Foirrt. of dcrubt no.4
to t5 i n Dop&T O. M.
dated 10.2.2000 pr-tl*
vidi ng for coun t-ing
of past ser.vice in
arrother trrganisa Liorr
i rr the sarne gracle isonly in relatir:rr to
PasL service irr a
civil-ian post helcj irr'the {:entral Govern-.
ment. "

Keenirrq in view the ahove clarification, it is clear that
the erpplicarrt is n.t ent-itred t. count his servlce rendered
in the previous Corporation.

I 4. orr

on Poi rr I of

contend that
reproduce the

behalf of the apfJlicant, reliance was placed
Doubt No. r+ i n Swamysnehrs (March , 2000 ) to
the said service should be courrted. rr,e

same 
""

S.No, Poirrt of 0oubt Clarification

t "i1 . Irr a case where aperson is appointed
to a post orr trarrsfer
{absorption ) basis
from another post,

whether IZ. years
74 years ctf srsrvice
far the purpose of
ACPS will count f rorrr
tlre initial appoirrt*
men t or otherwise. .'

The berref i ts under ACPSare linrited to higher
pay scale and do not
confer' designation,
duties and responisi*
arrd bi I i tles of thepcrst. l{ence, the basic

cr i ter iorr to a1low the
hi gher pay scale uncier.
ACPS should be whether
& persc,n is working irrthe same pay scale forthe prescr i bed per i orj
<sf 12/24 years.
Corrsequently: so Iorrg
as a fierson is in the
same pay scale during
the period in question,
it. is imrnaterial
whether he has been
holriing different posts
in the sanre pay scale.
As such, if a Govern*
men t ser'vant has been
appointerJ to anothor
pos r. i n t he sarne pa y

h i gher
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sca.[e either' as a
direct recruit rrr on
absor ption ( tr.ansfer )
basis or first on
defruta tion basis and
la ter on absor bed ( orr
trarrsfer'basis), tt
should not make any
difference for the
pur pose of ACP$ scr
1r:ng as he is in the
sarre pay scale. "

15. Even the sald crarif ication wilr not corrre to the
rescue of the applicanL because he has ncrt been transferred
frorn another post. rf he was declarecJ surplus ancl was

absorbed. he cannr:t claim as of right that earlier service
rendered by hinr should be countecl for the ACF scheme

benef i t. .

16. hle have support in this view of a decision of the
apex court in ttre casq of _y_grendfg__p_f_e_s.ed*-l!gndg_L..-.-y---s..__....._.*g_t_Atq

pl--B-r-h-e.r*.-a!Ld-..-."e"t-h.G*rs, ( I 998 ) s scc 1 s 7. r'tre supreme cour t
heldr

"4. It is the contention of ilre apperra.t that heuas not freshly appointed in the service of thestate Governfirent but he was mer.e]y tr.arrsferr.ed anclis, therefore, enLitred tcl corrtinuity of service arrdalr consequerrtial berrefits. rr,e have not been showrrany provision Clr any Rule under r,vhich the servicesr:f an employee of an autonomous body can Lletransferred to the state Goverrrment with contirrr_rityof -'service or preservation c:f seniority. rn the
mi nutes of I 1 *t 1 *l 9a 1 there is rro merrtion of enycontinuity of service being nraintairred or theserrior ity of t-he staf f absorbed being preserrredfrorrr the date of tlreir joining the 6ir,a. stateForest Developnrerrt corpo.atior,. rn the absence ofthis specific provision, the appointnrent in thesta te cadre has to be consi dered as apr:r:i n Lrnen tfronr the daLe when it takes effect. The HighCourt, therefore. h,as right in coming to t.heconc'Iusiorr tlrat the services of the appellant wi.1lcourrt trom the da[e of his appointmerrl in the $tarteTrading hling of the Forest Department of the stateof Bihar arrd Lhe earlier serrrice render.ed by hirnwith the corpnratiorr wi]l not be counted fc,i- thepurp*se of senir-lrity arrcJ clther benefits. -r-he
apfreaL is. ther-efore, disnrissed. There will.
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Cr:Llrt in t.he case

Shgr'mo. (1998) 6

Court are;

*B*

however, be no order as to ccrsts.'

view had tieerr expressecl L:y t.ire Suprenre

G. R. K.of Union f Indla and another vs-

SCC I86. The findings of the Supreme

unambi guolls

cons i dered

the rel ief
meri L must

Member (A )
( V.S. Aggarwal )

Chairman

"Having considered tlre rlvar contentions as well asthe relevant recruitrnent rules governing t,herquestion of promotion, we ar'e of the consideredopirrion that a redeployed emplovee who has beenposted in the Pri nting press rnust, render ei,ght
vear s of service as a Lower Division clerk in rrrePrinting Press so as to be eligible for Lreingcorrsidered for promc'tion to Ltpper Division clerk.The expression "regular ser-vice af eight year.s inthe grade" would corrnoLe rerrdering eiqht years ofservice in the orgarrisation to which he has beenappoirrted. frr a someurhat similar situation, this
cc;urt. has consiciered similar'expression in the caseof tjniorr of rndia v. K. savitri, (1998) 4 scc 35gwher'e it has been held that the past service otredeployed surplus employee canrro't be counted forhis seniority in the rrek, or'garrisation and equarl.y,the past exper ierrce also would rrot count, as t.he
so*-ca-l"1ed past serr,.ice rendered will not be servicein the grade. The al'oresaid decision in Ler pretirrg
the sirrilar expression "service in the grarJe" wrrurd
equal I y appl y i rr the preserr t case where t hestatutory rule also uses the expression ,,regular
s.ervice of eigh t. years in the grade. ,'

I8. Keeping j.n view tire clear arrd

firrdirrgs tlrat have beerr arrived. we at"e of the

opiniorr that tlre applicant is not entitlecJ to
claimed. Resultantly, the O.A. being without
f ai I anri is disnrissecl.

&d,^*
(s. . Naik )
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