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CENTRAL ADMINISTRATIVE TRIBUNAL; PRINCIFAL BENCH

1. Of No.147/2003

2. DA No.1307/2003

New Delhi this the éth day of January, 2004.

HON'BLE MR. SARWESHWAR JHA, MEMBER. (ADMNV)

Sint. Swaran Bala Kumar,
W/o 8h. C.8. Kumar ,

C/o Dr. 3anjeev Popli,
16/30, Fast Patel Magar ,
Mew Delhi-1100146. -Applicant .
(By 3Sh. G.D. Gupta, Senior Counsel with 3h. 3.K.
Counsel)

Gupta,

“Versus—

1. Kendriya Vidyala Sangathan,
through its Chairman,
18, Institutional Area,
Shaheed Jeet 3ingh Marg,
New Delhi-~110016.

2. The Commissioner,
Kendriya Vidyalaya Sangathan, Py
18, Institutiornal Area,
Shaheed Jeet Singh Marg,
New Delhi-110016.

3. The Joint Commissioner (Admn),
Kendriya Vidyalaya Sangathan,
18, Institutional area,
Shaheed Jeet Singh Marg,

New Delhi-110016.

4. The Assistant Commissioner,
Kendriya Vidyalaya Sangathan,
Delhi Region,
JINU Camgus,
Mew Mehrauli Road,
New Delhi-~110067. ~Respondents

(By Advocate Shri 5. Rajappa)

8y _Mr. Shanker Raju. Member (J):
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A% the issue involved rests upon commonyquestion

of facts and law and by application of law reliefs piraved

for are consequential, in the interest of justice and to

avoid multiplicity, the Omas are disposed of by this commoin

2. AL the outset vires of article 81 (d) of the
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of the decision of the High Court of Delhi in Prem Juneja
V. Union of India, 2003 I AD (Delhi) b57. However ,
retrospectivity of notification dated 4.%.2000 Lringing in
Article 81 (d) in the Education has not been gone ihfo by
the High Court and the issue is still open, The question
as  to compliance of procedural safeguard laid down under
Article 81 (d) is in issue Keeping in view the principiﬁg

of natural justice.

3. Before highlighting the factual matrix in
OA-1307/2003 applicant impugns the appellate order datéai
1%5.5.2002 where her request prior to loss of lien for.
voluntary retirement has been.ﬁejecteﬁ as well as inaction
it the part of the respondenté to count towards qﬁalifying.
service the previous service rendered by applicant under

the State Government.

4, In OA-147/2003 applicant has sought quashing
of the notification dated 4.9.2000 inserting Article 81 (d)

in  the Kendriya Vidyalaya Sangathan (KV3) Education Code,

memorandum  dated 2.3.2001, confirming the loss of lien ang!
the appellate order dated 15.5.2002 passed in appeal,

affirming the order.

5. Applicant joined as Science Mistress under
the Government of Harvana on 26.7.6%, where she had wor ke

till 30.9.1975.

6~ On application for the post of TGT ({Science)
under  K¥8 on  10.7.75 on her  submission of technical

resignation to the Government of Harvana, which Wwas
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accepted on 22.10.1975 applicant joined KV3 on 24.10.1975
as TGT (Bcience) where she was promoted as TGT (Seniar

Scale) on 24.10.1987.

7. Daughter and son of applicant were residing

in UsA . and in  the past she was sanctioned leave fraom

5.8.92 to 25.2.96 and from 5.5.96 to l§.9~98 to visit USA.
on 6.11.8% and 22.10.90 options had been sought from the

employees of KV3 who had =arlier worked in  Central/3tate

3

Governments to ount their serv

Yt

ce as gualifying service

for grant of pension. In pursuance of the above as  the

circulars were not publishéd as alleged by applicant. Gn

kinowledge of these circulars she applied for counting of -

N

her service with the 3tate Government towards qualifying

1

s@rvice vidé her application dated 5.4793~ Her case was
forwarded by the assistant Commissionsr on 22.4.1993.
Daspite expi}y of numbef of yvears nothing was heard about
the application.

3. During the summer vacation  in  May, Z0Q0
applicant has sought permission to visit her son  and
daughter in USA which was accorded on 24.5.2000 by issuance
of a no- objection certificate. The sanction was dated. »

26 .6.2000.

2. On visit to USA alongwith her husband medical
emergency on account of gallstone pancreatitis forced her
hasband  to be hospitalised ancd ultimately he was operated
upon  on 4.6.2000. Having been 66 vears old he was advised

complete bed rest.
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10. Well befﬁre expiry of leave period on
26 6.2000  applicant applied for extension of leave w.e.t.
26 . 6.2000 to look after her husband who  required regular
medical check up through her applicatioﬁ dated 13.6.2000
aﬁtaching the relevant medical record. Again applicant
applied for extension of leave on 7.7.2000 for about fwo
YEArs. as  nothing . was heard +i1l 7.8.2000 when a

memorandum was issued Lo applicant directing her to Jjoin

te

duties, failing which to face d sciplinary action., vide
communication dated 1.9.2000 applicant informed her new
address to the respondents at USA and requested for grant
of extension of leave, failing which she has sought
retirement w.e.f. 1.7.2000 as in a crifical condition it
was not possible for her to leave her husband as none wWas
there to look after. simultaneously, applicant had
requested for counting of her service as qualifying service
for the purpose of voluntary retirement rendered in State
Government. Oon 2.10.2000 applicant’s husband was admitted

im  an  emerdgency ward where he undergone- treatment for

complications.

11. By an order dated 26.4.2001 by the
Principal, KV3. ' R.K. Puram where applidant was last
posted applicant was intimated about loss of lien and
dispensation of service. punishment of removal wWas
inflicted with retrospective date, i.e., 26.6.2000, from

the date she was to join duties.

N 12. applicant  on receipt of. the letter had
informed the passistant commissioner the details of her
husband  and  allment and operation and also prayed for

revocation of termination, which was re-iterated in  her

ﬁ
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communication dated 22.9.2001. As no show cause notice was
sarved upon  applicant and she has lbeen denied an
opportunity nor provisions of Article 81 (<) of the
Education Code had been published or informed to applicant,
on & personal hearing given by the Commissioner (Admn.)
representations wers treated as appeal and by an  order
dated 15.5.2000 her request for re-instatement and
voluntary retirement had been rejected, giving rise to the

present OA. f

13. Learned Senior Counsel appearing alongwith
Sh. 5.K. Gupta raised the following issues for our

. - )
consideration:

iy vires of Article 81 (d) of KV3 Education Code.

i1) Whether notification inserting Article 81 (d)
an administrative instruction: can be operated

retrospectively.

iii) Whether the provisions of Article 81 (¢ )
were published and is there any obligation upon respondants

o have communicated the same to the employvees of KVS.

iv) Whether show cause notice as envisaged in
article 81 (d) is mandatory to be served upon an employee

whose lien is to be terminated.

v) Whether before issuing show cause notice is it
incumbent upon the authorities to verify at a satisfaction

as  to the

L

ustified reasons for absence tendered by the

concerned emplovee.

o — ——
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vi) Whether the appellate authority is mandated

to consider the contentions put-forth and to pass a

reasoned ordei .

1l4. B8h. G.D. Gupta concedes that hgving regard
to the decision of the Delhi Higﬁ Court in Juﬁeja’s case
(supra) vires of article 81 (d) is no more in dispute but
contends that "as an administrative instruction and not a
legislation or subordinate legislation made under Article
30% of the Constitution of India' notification dated
4.9.2000 being an executive/administrative instruction
cannot supplant the rules and also cannct be given
retrospective effect. Invthis backdrop it is stated that

notification has come on 4.9.2000 whereas the lien of

'applicant has been terminated from KV3 w.e.f. 26.6.2000

when the aforesaid instructions were not even in existence.
According to Sh. Gupta aforesaid issue has not been dealt
with by the High Court of Delhi in Juneja’s case (supra)

and as such the same is open for challenge. .

15. 3h. Gupta further states that the absence
which might have commenced prior to the. notification is
covered as per the notification, vet loss of lien should be

from the prosbective date beyond 4.9.2000.

'16. 8hri Gupta while referring tguﬁrticle 81 (d)
contends: that the provisional lien lies on the post only
when the concerned employeé is apprised of the action and
then he does not return within 15 days. However, inability
to return is preceded by a satisfaction to be arrived at by

the appointing authority that the return and expiry of

‘4 3
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were Tor the reasons bayond the control of embloyee.
The wvoluntary abandonment cannot be deemed on  justifiable
and mitigating circumstances and as the $atisfa¢tion has

not been arrived at as the medical

record of  husband  of
husband  of applicant and her request sent through letters
in  June, 2000 before expiry of leave in July as well as on
l"?.2000 have not been paid any ﬁeed but there not wvalid
compliance of the rules, which is a condition precedent for

invoking Article 81 (d).

17. Learned counsel for applicant further stated
that notification dated 4.9.2000 has not at all beean
communicated to applicant as an exception to the regular
procedure  of dealiné with for a misconduct of remaining
absant and in the line of provisions of Rule 19 of the CC3
(CCAY Rules, 1965 where enquiry is dispernsed with and
having,conséquences of terminatiﬁg the lien and deprivation
of pensionary benefits as an evil consequence it has to be
preceded by Knhowledge. As such a stringent provision
should have been brought to the knowledge of the concerned
ginployees . In furtherance of this submisSiQn drawing our
attention to the endorsement in rotification dated 4.9.2000
it is stated that the notification has been directed to be
circulated among the Ministries/employees including those
e leave and in token of receipt their acknowledgement by
sighature are to be taken. As applicant’s address was
Kiown to respondents yet the aforesaid notification has not

been put to her notice.

18, Learned counsel further states that after
the provisional loss of lien as per Article 8L (d) (3) the

atoresaid proposal is to be communicated to the employese
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conspecfus it is stated that whereas the copy of the show

concerned at the address available in the Service Book or I
the last Known address, which gives a reasonable b
opportunity to the emplovee to show cause to .enable

respondents to take a different decision. In this

cause notice was served upon the Delhi address despite the
fact that applicant in her communication in July, 2000 as

well as 1.9.2000 which was duly received and communicated

SR VT

to applicant the new address of applicant was Knownh to
respondents yet the service has not been effected on the

acddress with the result loss of lien was confirmed exparte

¢ ey e
i

without hearing applicant aﬁd this has greatly prejudiced |
her and deprived her a reasonable opportunity, which has

the effect of doing away her services and is a glaring

example of wunfairness and the action is violative of \‘
principles of natural justice. However, it is contended

+hat after the show cause notice order dated 2.3.2001 where

loss of lien wasAconfirmed and applicant was removed from

service! aforesaid letter was sent to the changed address.

This implies knowledge of respondents to her correct

address. He allegeslarbitrariness and mala fides in the

action of respondents.

19. Learned. counsel 3h. Gupta further stated
that loss of lien and abandonment of service voluntarily OHY
remaining absent beyond the sanctioned leave, at best_be a
case of over-stayal of leave and absence on justified
medical grounds and in mitigating circumstances cannot be
assumed to be a wilful abseihce or voluntary abandonment of
saervice. Giving factual Dbackground of the case it is
stated that with due sanction to proceed USA upto 26.6.2000

applicant before expiry of leave- due to extenuating

R
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‘circumstances occurred due to medical emergency where aged

husband of applicant was hosbitalised and undergone

operatibn applicant requested-respondents to extend leave

as no refusal for extension has come~forth the aforesaid
circumstances cannot briné the ‘case applicant as
voluntarily abandonment -of service. At best the game is
simple . absence on medical grounds of husband of applicant.
The

aforesaid facts have not been appreciated, considered

and elaborated in any of the orders passed by respondents.

20. Learned counsel further states that though
ﬁrtiple él (d) authorises confirmation of loss of lien but
any executive order passed in the capacity of a quasi
judicial authority is to be subported by reasons. The
order dated 2.3.;2001 is mechanical and bald containing no

Iredsons.

21. Lastly, what has been contended by 3h.
Gupta .is that though applicant has not preferred an appeal
as prescribed under the rules but his request in the form
of representation has culminated into a personal hearing
and the apbella%e authority whilé dealting with the case of
applicant had not recorded any feasons and passed a bald
order, which, by no stretch of imagination can be sustained
in the conspectus of cardinal principles of reasonable

opportunity and fair pléy.

22 . Taking resort to 0A=-1307/2003 it is
conteﬁded that in the light of circulars dated 6.11.89 and
20.10.90 which have not been given due publication the
respondents had not at all considered counting of.previous

service of applicant rendered in State Government, which is

S SRR T e

Sulbd ks
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admissible . anqv_permiSsible under - the circulars.: The

request of applicant for voluntary retirement had preceded

the -show cause notice and satisfaction of loss of lien.

Had this service been counted applicant would have

voluntarilyfretired and would not have been deprived of her
terminal benefits which have been forfeited for loss of

2.

o

2% 5h. 3. Rajappa, learned counsel -for
respondentg intreply to counting of éervice nhas filed short
reply .Wherein. it is contehded that applicant on losé of
lien - is not in serviéeland unless she is restored as an
employee of ‘the KVS “this issue cannot be gone “into.
However;  it ;is 'stated that.he may be ailowed to submit
furthérfﬁreply_and'ﬁroduoed documents,]which we not acceaded
to and thé matter iélripe fpr hearing and the issue can be

disposed of. in the 1ight of the circulars.

24. Learned counsel for reépoﬁdents while
opposing the contentions put-forth in 0A-174/200%, at the
outset, states that vires of article 81 (d) is applicable
to the Teachérs whose absence might have commenced from the
date of nbtification, as such the same is retrospective in

nature.

25. As appliéant had remained absent from
26.1.2000 ’without sanction of leave and despite
communication_dated 7.8.2000 tobjdin, it is stated that the
knowledge of joss of lien and penal conseqguence Was
implied; As.applicant thereafter had not joined shows that

she has abandoned her service.
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26 . In.so far as show cause notice addressed at
Delhi address and not sent to USA address is concerned, it
i stated that address left behind by applicant the
communication was sent there and as applicant had not
réturned back for duty no reasonable opportunity has to be

given further and the decision was taken as per rules..

27. Learned counsel for respondents further
states that denial of reasconable opportunity and show cause
notice is not necessary in the wake of decisions of the

apex  Court in  Aligarh Muslim University & Others v.

Mansoolr Ali Khan, 2000 3CC (L&3) 965.

28. He further states that the show cause notice
had merged into the appellate orcder and at this stage of
appeal not only the representation was considered but also
applicant was afforded personal hearing, as such she has
been given all the consideration and opportunity. The
appellate authority who had co-terminus powers with the
powef of the disciplinary authority has considered fhe

matter which is a sufficient compliance..

29. Regarding medical ground it is stated that
mes e Fequasc for extension of leave cannot confer a right
to avail 1eéve or even grant of leave. The defence is an

atterthought.

30. In the rejoinder the pleas taken in the OAs

are re-iterated.




contentions of the

W

respondents; gédmittedly

considered the rival

3. We - have carefully

parties and perused the material on

réecords

32. in so. Tfar as counting of service of
rapplicant in State of Haryana towards gqualifying seryice

far the -purpoée of voluntary retirement is concerned,
considered the aforesaid request

earlier to _COnfirming joss of -lien in the order dated
15.5.2002 but the came was rejected.

33. 1t is also not in dispute that the K¥3 had

adopted Govt. of India’s instructions on 6.11.8% and
C20.10.90 as per the request mace by applicant for-counting
the aforesaid service in 1993 but the same had not beenfj

acted upon. =

34 applicant is fully eligible to count the
aforesaid towards qualifying service and as the same has
not  been considered the same has to be acted upon in the

£ the KVv3 dated 20.10.1990 though the

1ight of circulars O
e to applicant and imme

diate he made

circular was macle awarl

a reguest.’

35;” as regards 1oss of lien is concerned; tﬁi'
first 'issge emanates from the retrospectivity giveﬁ to the
provisions: of Arﬁicle 81 () promulgated w.e.fF.  4.9.99
ap@liéaht’é. loss of lien was confirmed after show cause
notice w.e.f. 26 .6.2000 wheréés the ofder has been passed
from 2.3}2001.‘v The contention put~forth by resbondents
tﬂat ‘in“Tthe meeting of the Soard‘ of Governdrs the
prqvisioﬁs of Article 81 (d) would apply to the  absence

e e e
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commnenced prior to the notification would not mean that the
loss  of lien would refata back to the daﬁe'of absence. It
is settled principle of law that in a case of dismissal,
removal  or any order dispensing with the service same has

to be given effect from the date of the issuance.

36.  KVS had adopted with slight modification CC3
(CCA) Rules, 1965 and Article 81 (d) of the KVS Code and
their instructions issued on 4.9.2001 are merely
administrative or executive instructions they cannot take
place of statutory rules frémed under Article 309 of the
Constitution of India. Accordingly | the. aforesaid
instructions. cannot be operated retrospeétively. Even in
case of statutory rules unless specifically provided the
rules  would nof operate retrospectively. There is nothing
in  the notification which tends to operate Article 81 (<)

from the retrospective date. .

7. We, in  our aforesaid conclusion are
fortified by the decision of the Apex Court in D.N; Sinha
V. State of Bihar, 1995 (1) SCSLJ 27, whene_it is held
that by an executive order no retrospective effect can be
given to it. As such the aforesaid illegality vitiates the
order and hence the same is.not sustainable, but in such
like cases - it is curable which can be rectified by

operating the order prospectively, i.e., from 3.10.2000.

38. In so far as- the issue whether the
provisions of Article 81 (d) were published or brought to

the notice of all concerned, including applicant, we find

that in the notification inserting ﬁrticle-s;'(d) in the .

Code in the endorsement it is'made cléar* that all the

,*ff_}

4
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principals of KVS may'circulate émong all the Teachers and
- employees, inéluding those on jeave  the aforesaid
instructions and obtain signature- in token of their
acknowledgement; This has reasonable nexus with the object

sought  to be achieved. fs the provision& are a deviation

and Keeping'in_view the magnitude and non*availability of
Tewachaerrs a8 stringent measure of dispensing with the regular
enquiry to do away with the service S of employees of KV3

i resorted to, it is important to bring it to the notice

of the concerned employees/Teachers.

39 .- The Apex court in S8.I. Roopial V. Lt-
governor, 2006 (1) scC 644 whilg dealing with the OM of
1959 relafing £o counting of service oOn deputation clearly ;ﬂ
observed that oM of 25.8.96 has neither been made public
nor was in' existence before being Known to any body
~oncerned, as such Nno reliance can. be placed: In nutshell

*ublioation> of notification and knowledge of the concerned

)-«.

a sine Qqua nbn of its operation. As respondents have
falled to bllrg the pro isions of this hotification to the
# knowledge 6f applicant as T assuming she was absent. or  ON
leave oh 4 9 2000 the circular should have been sarved upan
her and her slgnature as token of receipt should have been

3,
acknowledged. Having no provision of its publication and”

circulation on receipt of service and knowledge of

applicant the same cannot be acted upon. Moreover, even

while in. USA applicant ﬁhough was served with a
communicatipn to report back, failing which a disciplinary
a&tion would be takén the same is silent on the provisions
of this circular, as the aforesaid stringent provision has
not been made Knowh 1O applicant'the same hae no legal

{ AW sanctity -
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40. We are conscious that the vires of Article
81 (d) has beén upheld by the High Cﬁurt in Prem Juneja’s
case (supra) but we are dealing with those aspects which
have not been adjudicated and these are the consequences of
application of the provisions of notification and Article

81 (d). The case is decided in the peculiar facts and
circumstances of the 04.

41.. In. our considered vfew, we fresepct and
follow the decision of the High‘Court of Delhi (supra) in
s0 far as vires is concerned but the action should be in
consonance with the provisions of Article 81 (d) with due

regard to the principles of natural justice and fair play.

42. As regards service of show cause notice is

concerned, a show cause notice has to be served upon

persons with‘due opportunity to effectively defend and to
rebut the provisional conclusion as to provisional loss of
lien. A 10 days time is given to make representation and
on receipt of the represehtation material available on

record oh consideration a final order of confirming the

loss of lien is to be passed.. We find from the record that

~the show cause notice issued to applicant had been sent to

the KV3, R.K. Puram, Néw Delhi and was served upon the

residential address of applicant and the last known address
as alleged. What we find from the record that while making
a praver for extension of‘ieaye on 7.7.2000 and earlier as
well as o 1.9.2000 new address of applicant was duly
communicated to respondents. This is corroborated from the
fact that the order dated 2.3.2001 had been sent to‘ the

changed address. This is a deemed Kn6w1edge of applicant’s

. 3w
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address and the contention taken = inh this behalf by

applicantv in her OA has not been rebutted by respondents.

We £ind that the show cause: notice has come back
3 ‘

undelivered and the disciplinary authority holding that no

reply has been received from applicant without assailihg

the due- and valid legal service of the notice proceeded

exparte Lo decide the issue. *A valid service of the show
cause hotice is in consonance with the principles of
natural justice and as per clause 3z of article 81 (a) of

the KV code an order regarding provisional loss of lien

shall be made and communicated to the employee concerned

£
either at the address recorded in the Service book or last

khown address. The last Known address of applicant was
admittedly in the kinowledge of respondents but yet
communicatioﬁ of provisional loss of lien has not been made iﬂ
kihown at- the available address with the result show cause
notice had never been served upon and she has be&n
condemned unheard:. Audi - alteram partem has not been
followed. when by an extrems action of respondents which -
has an effect of dispensing with the service of an employee

i it. has to be ensured in fair play and in consonance with

Lthe principles of natural justice that the show Cause
notice is validly served. Having failed to establish that
rhe service was sent on e last Knownh address the show
cause hotice, in our considered view, has never Leen serveér

ujooh applicant, which is a sine qua non pefore resorting to

confirmation of loss of lien.

4%. - The Apex court in Kumaon Mandal Vvikas Nigam
Ltd. V. Girja Shankar pant and others, {(zo01) 1 3CC 18%,

\v ras held as under

I e e TR Pt b T
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"20. It is a fundamental requirement of law that
the doctrine of natural justice be complied with
and the same has, as a matter of fact, turned out
to be an integral part -of - administrative
jurisprudence of this country. The Judicial
process itself embraces a fair and reasonable
opportunity to defend though, however, we may
hasten to add that the same is dependent upon the

" facts and circumstances of each individual case.
The facts in the matter under consideration is
singularly singular. Entire chain of events
smacks of some personal clash and adaptation of a
method unknown to law in hottest of haste: this
is however, apart from the issue of bias which
would be presently dealt with hereinafter. It 'is
on  this context, the observations of this court
in the case of Sayeedur Rehman v. State of
Bihar, (1973) 3 3CC 333) seem to be . rather
apposite. This Court observed: (38CC p.338, para
11

The omission of expressed requirement of fair
hearing 1in the rules or other source of power

claimed for reconsidering the order, date’

- 22~4-1960, is supplied by the rule of Jjustice

o which is considered as an integral part of our
judicial process which also governs quasi
judicial authorities when deciding controversial
points affecting rights of parties.”

44. If one has regard to the above the applicant
who from time to  time informed respondents about the
critical condition of her husband and the fact of medical
treatment vrendered and his admission in the hospital the
aforesaid defence for want  of show cause notice and
reasonable opportunity could not be placgq before the
authorities. This has gravely prejudiced applicant. She
has Dbeen deprived of an opportunity to effectively defend
the proposal as such the same cannot be.countenanéed in the
light of cardinal principle of fair play in action of the
administrative' authorities while exercising quasi judicial

functions.

< 45 As regards safisfaction to be arrived in so

far as wvoluntary abandonment of service is concerned, as

per Rule 8L (d) (1)(b) condition preécedent for. treating the

absence as voluntary abandonment of service and provisional




1oss of iien on the post is satisfaction to be arrived at
by the appointing authority that the absence OF inability
to return on- expiry of the leave was for the reasons beyond
the control .of - the concerned employees/Teachers. }he
present is a case where applicant was permitted to 9o to
usa from 25 .4.2000 to 26.6.2000. The husband of applicant
was operated in USA for 'an emergency on account of
gallstone pancreatitis. Applicant‘before-expiry of leave
on 30.6.2000 applied' for extension of leave and Wwas
informed oON 7;?.2000 that regular medical check up is
Lecessary Lo save the life of her husband she applied for

¥ -
' extension: of leave two years.w.e;f. 15.7.2000. However ,

vide communication dated 7.8.2000 her application for
extension was not acceded O and she was directed to report

for duty.

>
X

46 . Oon 1.9.2000 applicant again requested the
aﬁthoritieg to permit her husband in a critical condition.
accordingly she in the alternatively prayed for voluntary
retirement . for rreating the period of state Service to be
! reckoned as qualifying service. - gpplicant again.requested
the authoyities and she was shocked to receive the order ,
confirming the 1oss of lien. In our considered view though

ot expressing any opinion on the merits of the case we are

pIrima facie of the view that the present casé is. a case ir
where before satisfying as to voluntary abandonment of
sarvice satisfaction has not been rightly arrived at by the

authorities as inability of applicant to return and

overstayal of leave was due to reasons*beyohd nher control
on account of mitigating circumstancés which had arisen due
to sudden continued illness of her husband. article 81 ()

\\ (1) (b) has not been followed in its true letter and spirit - -
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and  we find non-application of mind and a mechanical order
passed by the respondents ‘issuing show cause for

provisional loss of lien.

47 . We: also find that fheyorder passed by the
authorities on 2.3.2001 though the show cause notice WA s
not served and no reply had come-forth, yet without passing
a speaking order without dealing with the contention of
applicant and also without taking into account the factum
of reasons beyond her control in the form of critical
illness of her husband for which e#idence has already been
sent and in the possession of respondents the order is ex
facie and an order non-speaking showing non-application of
mind. Though the rules provide that the appointing
authority has to arrive at a satisfactién that provisions
of Article 81 (d) would not apply in the case, i.e.,
circumstances beyond the control but we do not find any
whisper about such consideration in the order. As such the

order passed is not in conformity with the rules.

48. The last issue raised is thai it is
incumbent upon the'&appellate authority to~ consider the
contentions put-forth and the contentions raised by Sh. &.
Rajappa assuming that no reasons and opportunity had been
given by the respondenfs and reagons have not been recorded
in the order of confirmation of loss of lien but yvet the
appellate authority having considered the contentions
put-forth by applicant has éomplied with the minimum
requirement of principles of natural justice and on the
theory of merger applicant has not been prejudiced. The
resoirt to decision in Aligarh ﬂuslim University °s case

(supra) has been stressed upon. It is also stated that in

YGRS e
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OA~3267 /2002 in RitUgSrivastaya v. KV3, a coordihate Bench
has upheid-thefioss-of lien as well as in Shankar Sharma V.
The - CommiésidpgriKVé, CWP No.1700/2003 decided by the High

Court of Delhi on 5.3%.2003.

49 . - The cases cited cannot be a precedent  as
decided on peculidr facts and circumstance of  the caée.
However, . We ?find' that. applicant has only made - &
represéﬁtatiomiiand .haé ‘hot filed any statutory appeal .
Howéver; fﬁ ;Ehe.répreéentétion also denial of reasonable
oppoftunity aad othér‘éontentions of defence in so far - as

non-existence foffvoluntarx,abandonment of service existed

the appellatéf—auﬁhority_though benevolehtly treated the

representatfoﬁ'as appeal and condoned the delay, shall have
to consider &He requifement in sub clauses 1, %, 5 and 6 té
ensure that hon~app1ication has not resulted in failure of
jﬁstice andn whether consequent rémoval of service is
warranted on record. In the backdrop of the aforesaid
reference under consideration we have perused the drdér

passed by thevappellate authority; The authority oblivious

of the fact thaf publication of notification dated 4.9.2000

and provisions of article 81 (d) have not been brought to
the Knowledge and show cause notice was not validly served

upon Vapplicént to produce her defence, with a closed " mind

' (X

observéd' th%t procedure prescribed . has been Tollowed
without cbﬁséaefingvthe mitigating circumstances beyond the
control of - applicant, which resulted in over—stayal' of
vleavé onn6edical grounds of husbqnd of applicant. As such
the vappeliate achQrity who as a quasi judicial authority
is mandétéd.to record reasons, as recording of reasons is
an essencé of an"order passed by administrative authority

while',acting- as a quasi-judicial authority. Unless the

i)
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requirement of recording reasons is specifically dispensed

with it has to be read in the rules and one is obligated to

7

¢

g order.

e

pass a speak

50. coming to the facts of the case the

appointing authority’s order on the face of it is a

non-speaking order without dealing with the contentions and

following the reguirement of the rules. It was more
5n&roug upon the appellate authority to have considered the
aspects as laid down under rules while tonsidering the
appeal. The defence. contentions and the reasons for
over-stayal of leave have not at all been considered, which

vitiates the order.

5. Having regard to the aforesaid conclusion,

we lhave no hesitation to set aside the impugnhed order

&

which are not sustainable in the eye of law. “Accordingly,

0a-147/2003% is partly allowed. Impugned show cause notic

14}

confirming loss of lien and the appellate order are guashed

and set aside. Respondents are directed to reinstate

O

applicant " service forth-with. However, this shall not
preclude them from taking up appropriate proceedings fvram

n

e

the stage of show cause notice as per rules and Keeping
view our observation, if so advised. The intervening

period would be operated as per the relevant FR.

(%
S

. In so far as 0OA~1307/2003 is concearned
pefore proceeding. afresh, respondents shall consider the
request of applicant fTor counting of applicant’s saervice
rendered  in State Government towards qualifying service in
i

the light of their Notifications issued in 1989 and 1990

“and thereafter to consider her request for voluntary

S -
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retiremnant. The aforesaid exel Clse shall be completed by
the respondents within a pariod of two months from the date
of receipt of & copy of this order. 1
i
53. The OAs stand disposed of accordingly. MO '
costs. - 1
| L
Let a Ccoby of this order be placed in the case
=~ £ile esach OA.

/=

{(Garveshwar Jha) ) (3hanker Raju)
Member (A) , Member (&)
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