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Q1.QER (ORAL) 

As the issue involved rests upon common'questioi-

of facts and, law and by application of law reliefs prayed 

f o r are consequential, in the interest Of justice and to 

avoid multiplicity, the OAs are disposed of by this common 

order. 

2. 	At the outset vires of Article 81 (d) of the 
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Education Code of KVS is no more res integra in the light 

of the decision of the High Court of Delhi in Prem Juneja 

V. 	Union of India, 2003 I AD (Delhi) 57. 	However, 

retrospectjvjty of notification dated 49.2000 bringinci in 

Ar tide Gi (d) in the Education has rot been gone into by 

the High Court and the issue is still open. The question 

as to compliance of procedup,i safeguard laid down under 

Article 81 (d) is in issue keeping in view the pr 	ples 

of nal:ural Justice. 

Before 	highlighting the factual 	rriati-  ix ii 

OA1307,'2003 applicant impugns the appellate order datéc 

1.5.5.2002 where her request prior to loss of lien for 

voluntary retirement has been rejected as well as inaction 

oil the part of the responcjenj:s to count towards qualifying 

service the previous service rendered by applicant under 

the State Government. 

In OA-147/2003 applicant has sought quashing 

of the Ilotificat-J.on dated 4.92000 insertinq Article si (d) 

in the Kendriya Vidyalaya Sangathan (KVS) Education Code, 

memorandum dated 2.3..2001, confirming the loss of lien an 

the appellate order dated 15.5.200.2 passed in appeal, 

affirming the order - 

Applicant joined as Science Mistress under 

the Government of Haryana on 26.7,69, where she had worked 

t:ill 30.9.1975, 

On application for the post of TGT (Science) 

under KVS on 10.7.75 or her 	;ubmiss ion of technical 

I siynato 1  to the Govep mI L 	f Haryana, which 	was 

+ 
. 	. 	 -. 	. 



accepted on 22,10.1975 applicant joined KVS on 24.10.1975 

as TGT (Science) where she was promoted as TGT (Senior 

Scale) on 24.10.1987. 

7.. 	Daughter and son of applicant were residing 

in USA and in the past she was sanctioned leave from 

18.8,92 to 25.2,96 and from 5,5.96 to 16,9,98 to visit USA. 

On 611,89 and 22.10.90 options had been scught from the 

employees of KVS who had earlier worked in Central/State 

Governments to count their service as qualifying service 

for grant of pension. In pursuance ofthe above as the 

circulars were not published as alleged by applicant. 	On 

knowledge of these circulars she applied for counting of 211,

her service with the State Government towards qualifying 

service vide her application dated 5.4.93. Her case was 

forwsrded by the Assistant Commissioner on 22.. 4 .1993.. 

Despite expiry of number of years nothing was heaid about 

the application.. 

S. 	During the summer vacation in May, 2000 

applicant has sought permission to visit her son and 

daughter in USA which was accorded on 24,5.2000 by issuance 

of a no objection certificate. The sanction was dated 

26,6.2000, 

9.. On visit to USA alongwith her husband medical 

emergency on account of gallstone pancreatitis forced her 

husband to be hospitalised and ultimately he was operated 

upon on 4.62000. Having been 66 years old he was advised 

complete bed rest. 
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10. Well before exiry of leave period on 

2662000 applicant applied for extension of leave wei 

2662000 to look after her husband whreqUired regular 

medical check up through her application dated 1362000 

attaching the relevant medical record 	
Again applicant 

applied for extension of leave on 77..2000 for about two 

yearS As nothing was heard till 782000 when a 

memorandum was issued to applicant directing her to join 

duties 	
failing which to face disciplinary action, vide 

communication dated 192000 applicant informed her new 

address to the respondents at USA and requested for grant 

of extension of leave, failing which she has sought 

retirement wef 	
172000 as in a critical condition it 

was not possible for her to leave her husband as none was 

there to look after. SimultaneoUslY, applicant had 

requested for counting of her service as qualifying service 

for the purpose of voluntary retirement rendered in State 

overnment 	
On 2102000 applicant's husband was admitte(J 

in an emergencY ward where he undergone treatment for 

complications. 

ii. 	By an order dated 264..2001 by the 

principal, KVS. 	R.K. 	
Purart where applicant was last 

posted applicant was intimated about loss of lien and 

dispensation of service Punishment of removal was 

inflicted with retrospective date, 	2662000, from 

the date she was to join duties. 

12. 	Applicant on receipt 
ofr. the letter had 

informed the Assistant Commissioner, the details of her 

husband and ailment and operation and also prayed for 

revocation of termination, which was re-iterated in her 
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communication dated 229..2001 	As no sbow cause notice was 

served upon applicant and she has been denied an 

opportunity nor provisions of Article 81 (d) of the 

Education Code had been published or informed to applicant, 

01'1 a personal hear ing given by the Commissioner (Admn ) 

representations were treated as appeal and by an order 

dated 1552000 her request for re-instatement and 

voluntary retirement had been rejected, giving rise to the 

present OA. 

13. 	Learned Senior Counsel appearing alongwith 

Sh. 	3K. 	Gupta raised the following issues for our 

consideration 

vines of Article 81 (d) of KVS Education Code. 

Whether notification inserting Article 81 ((J) 

an administrative instruction can be operated 

retrospectively - 

Whether the provisions of Article 81 (d ) 

ere published and is there any obligation upon respondents 

to have communicated the same to the employees of KYS. 

Whether show cause notice as envisaged in 

Article 81 (d) is mandatory to be served upon an employee 

whose lien is to be terminated 

v.) Whether before issuing show cause notice is it 

incumbent upon the authorities to verify at a satisfaction 

as to the justified reasons for absence tendered by the 

concerned employee. 
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v:i) Whether the appellate authority is mandated

<0 	 NF 
) 

to consider the contentions put-forth and to pass a 

reasoned order. 

14. 	Sh. 	G.D. 	Gupta concedes that having regard 

to 	the 	decision of the Delhi High Court in Juneja's 	case 

(supra) 	vires of Article 81 	(d) 	is no more in dispute 	but 

contends 	that 	as an administrative instruction and not 	a 

legislation 	or subordinate legislation made under 	Article 

309 	of 	the 	Constitution 	of 	India 	notification 	dated 

492000 	being 	an 	executive/administrative 	instruction 

cannot 	supplant 	the 	rules 	and 	also 	cannot 	be 	given 

retrospective 	effect. 	In this backdrop it is stated 	that 

notification 	has 	come 	on 	9.2000 whereas 	the 	lien 	of 

applicant 	has 	been terminated from KVS wef. 	2662000 

when the aforesaid instructions were not even 	in existence. 

According 	to Sh. 	Gupta aforesaid issue has not been dealt 

with 	by 	the High Court of Delhi 	in Juneja"s case 	(supra) 

and as such the same is open for challenge, 

15 	Sh 	Gupta further states that the 	absence 

which 	might 	have commenced prior to the 	notification 	is 

- covered as per the notification, yet loss of 	lien should be 

from the prospective date beyond 4,9.2000. 

16. 	Shri Gupta while referring to-Article 81 	(d) 

contends 	that 	the provisional 	lien lies on the post 	only 

when 	the concerned employee is apprised of the action 	and 
• 

then he does not return within 	15 days. 	However, 	inability 

to return is preceded by a satisfaction 	to be arrived at by 

the 	appointing 	authority 	that the return and 	expiry 	of 
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leave were for the reasons beyond the control of employee. 

The voluntary abandonment cannot be deemed on justifiable 

and mitigating circumstances and as the satisfaction has 

not been arrived at as the medical record of husband of 

husband of applicant and her request sent through letters 

il-I June, 2000 before expiry of leave in July as well as on 

1.. 9.2000 have not been paid any heed but there not valid 

compliance of the rules, which is a condition precedent for 

invoking Article 81 (d) 

Learned counsel for applicant further stated 

that notification dated 492000 has riot at all been 

communicated to applicant as an exception to the regular 

procedure of dealinq with fora misconduct of remaininq 

absent and in the line of provisions of Rule 19 of the CC3 

(C0A) Rules, 1965 where enquiry is dispensed with and 

having consequences of terminating the lien and deprivation 

of pensionary benefits as an evil consequence it has to be 

preceded by knowledge. 	As such a stringent provision 

should have been brought to the knowledge of the concerned 

employees, 	In furtherance of this submission drawing our 

attention to the endorsement in notification dated 492000 

it is stated that the notification has been directed to be 

circulated among the Ministries/employees including those 

on leave and in token of receipt their acknowledgement by 

signature are to be taken. As applicant's address was 

known to respondents yet the aforesaid notification has not 

been put to her notice. 

Learned counsel further states that after 

the provisional loss of lien as per Article 81 (d) (3) th 

aforesaid proposal is to be communicated to the employee 



concerned at the address available in the Service Book or 

the last known address, which gives a reasonable 

/ 	
opportunity to the employee to show cause to enable 

respondents to take a different decision 	In this 

conspectus it is stated that whereas the copy of the show 

cause notice was served upon the Delhi address despite the 

fact that applicant in her communication in July, 2000 as 

well as 19.2000 which was duly received and communicated 

to applicant the new address of applicant was known to 

respondents yet the service has not been effected on the 

address with the result loss of lien was confirmed exparte 

- 	without iearing applicant and this has greatly prejudiced 

her and deprived her a reasonable opportunity, which has 

the effect of doing away her services and is a cilaring 

example of unfairness and the action is violative of 

principles of natural justice 	However, it is contended 

that after the show cause notice order dated 2.32001 where 

loss of lien was confirmed and applicant was removed from 

service 	foresaid letter was sent to the changed address 

This implies knowledge of respondents to her correct 

address 	He alleges arbitrariness and mala fides in the 

action of respondents 

j 	 19. 	Learned- counsel Sh.. Gupta further stated 

that loss of lien and abandonment of service voluntarily on 

remairi:ing absent beyond the sanctioned leave, at best be a 

case of over-stayal of leave and absence oi-i justified 

medical grounds and in mitigat:ing circumstances cannot be 

assumed to be a wilful absehce or voluntary abandonment of 

service. 	Giving factual background of the case it is 

stated that with due sanction to proceed USA upto 26..62000 

L applicant before expiry of 	leave- due to extenuating 
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circumstances occurred due to medical emergency where aged 

husband of applicant was hospitalised and undei-gone 

operation applicant requested respondents to extend leave 

as no refusal for extension has come-forth the aforesaid 

circumstances cannot bring the case applicant as 

voluntarily abandonment 'of service. At best the same is  

simple- absence on medical grounds of husband of applicant. 

The aforesaid facts have not been appreciated, considered 

and elaborated in any of the orders passed by respondents. 

Learned counsel further states that though 
1 

Article 81 (d) authorises confirmation of loss of lien but 

any executive order passed in the capacity of a quasi 

judicial authority is to be supported by reasons. 	The 

order dated 2..3. ..2001 is mechanical and bald containing no 

reasons. 

Lastly, what has been contended by Sh. 

Gupta is that though applicant has not preferred an appeal 

as prescribed under the rules but his request in the form 

of representation has culminated into a personal heanin 

and the appellate authority while dealing with the case of 

H 	 applicant had not recorded any reasons and passed a bald 

order, which, by no stretch of imagination can be sustained 

in the conspectus of cardinal principled of reasonable 

opportunity and fair play, 

-• 	22. 	Taking resort to 	OA-1307/2003 	it 	is 

contended 	that in the 'light of circulars dated 6.1189 and 

2010..90 	which 	have not been given due 	publication 	the 

respondents 	had not at all considered counting of previous 

seivice of applicant rendered in State Govein 	h 	h ment, wic 	is 
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admissible and 	permisible 	under the 	circularS. 	The 

request 	of applicant for voluntarY 
retirement had preceded 

the 	show 	cause notice and satisfaCti0I 
	of loss 	of 	lien 

Had 	this service 	been 	counted applicant 	would 	have 

voluntarily 
retised and would not have been deprived of her 

terminal 	benefits which have been forfeited for 	loss 	
of 

lien- 

23- 
Sh 3. RajapPa, learned counsel for 

respondents in reply to countin 	r g of sevice has filed short 

reply wherein it is contended that applicant on loss of 

lien is nOt it) 
service and unless she is restored as an 

employee of the KVS this issue cannot be gone into. 

HoweVer, it is stated that he may be allowed to submit 
I 

further ;replY and produced documents, which e not acceded 

to and the matter is ripe for hearing and the issue can be 

disposed of in the light of the circulars. 

24. 	Learned counsel 	for respondentS 	while 

the coAtentiollS put-forth in 0A174/2003, at 
	the 

oposing 

* 	outset, states that vireS of Article Si (d) 	is 	
applicable 

to the Teachers whose absence might have 
commenced from the 

date 	of notification, 	as 
such the same is retrOSPeCt1e in 

nature. 

25.
As applicant had emaineJ absent fioll 

26 1 2000 	without 	saiictiOn of 
	leave 	and 	despite 

L I 	 communication dated 782000 to join, it is stated that the 

lien and knowledge of loss of 	
penal coflsequenCe was 

implied 	
As appliCai;t theiealtei had ot joined slows that 

she has abandoned hel $01 vice 

-  



2. in so far as show cause notice addressed at 

Delhi 	address and not sent to USA address is concerned, it 

15 	stated 	that address 	left 	behind 	by 	applicant the 

communication was sent 	there and as 	applicant 	had no 

returned 	back for duty no reasonable opportunity has to be 

given further and the decision was taken as per rules - 

27, Learned counsel for respondents further 

states that denial of reasonable opportunity and show cause 

notice is not necessary it-, the wake of decisions of the 

Apex Court it) Aligarh Muslim University & Others v 

Mansoor Ali Khan, 2000 3CC (L&S) 965. 

23. He further states that the show cause notice 

had merged into the appellate order and at this stage of 

appeal not only the representation was considered but also 

applicant was afforded personal hearing, as such she has 

been given all the consideration and opportunity- 	The 

appellate authority who had co-terminus powers with the 

power of the disciplinary authority has considered the 

matter which is a sufficient compliance 

Regarding medical ground it is stated that 

mere request for extension of leave cannot confer a right 

to avail leave or even grant of leave 	The defence is at 

afterthought 

In the rejoinder the pleas taken in the OAs 

at e re-iterated. 
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31. We have carefullY considered the rial 

contentions of the parties and perused the material on 

r eco rd 

32. In SO 
far as counting of service of 

applicant in State of Haryana towards qualifythci service 

for the puipoSe of voluntal'Y retiremeIt is concerned, 

respondents, admittedlY con4idered the aforesaid request 

earliel' to confirmiIg loss of lien n the order dated 

15.5.2002 but the same was rejected. 

33. 	
It is also not in dispute that the KVS had 

	

adopted Govt. 	
of Inda's instruction5 on 6.11.89, and 

20.10.90 as per the request made by applicant for counting 

had not beelli 
the aforeaid service in 1993 but the same  

acted 

	

34. 	
Applican t is fully eligible to count the 

same 

aforesaid towards 
qualifYirI service and as the 
	has 

not been considered the same has to be acted upon in the 
the 

light of circulars of the KV3 dated 20,10.1990 though  

e he made 
cicular was'made aware to applicant and immediat  

a request. 

As 	regards loss of 	
lien 	is concerned, 	

t4 

first 	
issue emanates from the retrOSPec1tY given to the 

proViSiotlS 	of 	Article 81 
	(d) 	promulgated 	

w.e.f. 	49.99 

appliCalt'6 	loss 	
of lien was confirmed after 
	show 	cause 

oder has been passed 

notice 	w.e.f-- 	
26.6.2000 where5 ther 

from 

	

2.3.2001 	The contenti0I 
	putfonth 	by 	

respondents 

that 	in 	the 	meeting 
	of 	the 	Board 	

of 	Governors 	the 

proviSi015 	of 	Article 
al (d) would applY to 
	the 	absence 

U 



(13) 

commenced prior to the notification would not mean that the 

loss of lien would relate back to the date of absence. it 

is settled principle of law that in a case of dismissal 

removal or any order dispensing with the service same has 

to be given effect from the date of the issuance. 

KV3 had adopted with slight modification ccs 

(CCA) Rules, 1965 and Article 81 (d) of the KVS Code and 

their instructions issued on 49,2001 are merely 

administrative or executive instructions they cannot take 

place of statutory rules framed under Article 309 of the 

Constitution of India. Accordingly the, aforesaid 

instructions., cannot be operated retrospectively. Even in 

case of statutory rules unless specifically provided the 

rules would not operate retrospectively. There is nothing 

in the notification which tends to operate Article 81 (d) 

from the retrospective dated 

We, in our aforesaid conclusion are 

fortified by the decision of the Apex Court in D.N. Sinha 

V. 	State of Bihar, 1995 (1) 3CSL3 27, where it is held 

that by all executive Order. no retrospective effect can be 

given to it. As such the aforesaid illegality vitiates the 

order and hence the same is not sustainable, but in such 

like cases it is curable which can be rectified by 

operating the order prospectively, i.e., from 3..10..2000. 

In so far as the issue whether the 

provisions of Article 81 (d) were published or brought to 

the notice of all concerned, including applicant, we find 

that in the notif ication inserting Article 81 (d) in the 

Code in the endorsement it is made clear •' that all the 
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all the Teachers arid 
PrinciPals of KVS may circulate among  

emploYees, j
n
cludirig those on leave the aforesaid 

instrUCtiOiS and obtain ignatUI in token of their 

This has reasonable nexUS with the objeCt 

sought to be achieved 	
As the plOvisi onsare a deviatiot 

and keeping in view the magnitude and non_availabj1itY of 

Teachers a striflgetlt measure of diSpen59 with the regulal 

enqUirY to do away with the service s of employees of KVS 

is resorted to, it is important to bring it to the notjCC 

of the concerned 	
- 

The Apex Court in S.I. pooplal v. 
	Lt. 

overflOr, 
2000 (1) 3CC 644 while dealing with the OM of 

elating to counting of service on deputation clearlY 
1959  

observed that OM of 25.3.96 
has neither been made public 

nor was in existence before being known to any body 

concerned, as such no reliance can 
	

nutshCll be placed. In  

wledge of the concerned 
publication of 1otificat1o1 and kno  

is a sine qua non of its operatiOI- 
A. respondent5 have 

to the 
failed to bikig the provisions of this otificati01 n  

absent or on 

knowledge of, applicant 
5 assumng she was  

leave on 4.9.2000 the circular shou
rved upon ld have been se  

her and her s
ignature as token of receipt should have been 

acRnowledgéd. 	
Having no provision of its publiCatiot an 

of service and 
flowledge of 

circulation on receipt  

applicalt the same cannot be acted upon- MoreOVer, even 

ith a 
while in USA appliCatt though was served w  

nary 
CoMmul)icatior, to report back, failing which a diSCiPl1 

action would be taken the same is silent on the proViSi0I5 

of this circular, as the aforesaid 
5 ingeIt proVi5i01 has 

ot been made known to applican1t the same ha6 no legal 

sanctitY. 



IV 

We are conscious that the vires of Article 

81 (d) has been upheld by the High Court in Pram .Juneja's 

case (supra) but we are dealing with those aspects which 

have not been adjudicated and these are the consequences of 

application of the provisions of notification and Article 

81 (d). 	The case is decided in the peculiar facts and 

circumstances of the OA. 

In. our considered view, we resepct and 

follow the decision of the High Court of Delhi (supra) in 

so far as vires is concerned but the action should be in 

consonance with the provisions of Article 81 (d) with due 

regard to the principles of natural justice and fair play. 

C.. 

42. 	As regards service of show cause notice is 

concerned, a show cause notice has to be served upon 

persons with due opportunity to effectively defend and to 

rebut the provisional conclusion as to provisional loss of 

lien. 	A 10 days time is given to make representation and 

on receipt of the representation material available on 

record on consideration a final order of. confirming the 

loss of lien is to be passed.. We find from the record that 

the show cause notice issued to applicant had been sent to 

the KV3, R.K. Puram, Nw Delhi and was served upon the 

residential address of applicant and the last known address 

as alleged. What we find from the record that while making 

a prayer for extension of leave on 7..72000 and earlier as 

well as on. 19..2000 new address of applicant was duly 

communicated to respondents. This is corroborated from the 

fact that the order dated 232001 had been srt to the 

changed address. This is a deemed knowledge of applicarits 
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address and the contenti0t taken in this behalf by 
resp0nde1t5  

plicant in her OA has not been rebutted by 
ap  

We find that the show cause: noti 

undeliVer 	
and the dSCiP1itrY authority holding that no 

replY has been receivedfrom applicant without 
	sai1ilg 

and valid legal service of the notice proceeded 
the due'  vice of the show 
exparte to decide the jssue- ' valid ser  

cause notice is in conSOnance with the principles of 

natural justice and as per clauSe 3 of Art 
	 of icle 61 (d)  

the KVS Code an order regardin9 proViSio11 
	loss of lien 

shall be made and comfflUnicat 	
to the emPloYeC concerned 

vice book or last 
either at the address recorded in the Ser Jr 

 

known address- 	
The last known address of applicant was 

he 	ow 
admittedlY in t

ledge of respondents but yet 

communication of 	
loss of lien has not been made 

provi5i0n  

known at the available address with the result show cause 

on and she has been 
notice had never been served up  

condemlied unheard Audi alteram partem has not been 
 

follOWed 	
When by an extreme action of resp 

Ondett5 which - 

has an effect of djspen6m with the service of an employee 

nSOrIan 	with 
it has to be ensured in fair play and in co  

the princiPles of natural justice that the show cause 

notice is validlY served- Having failed to establj5h that 

the 

	

	

the last known address the show,_  

service was sent on 
kai 

n our conSide1 	
view, has never 

cause notice, i 	

been serVe 

upon applicant, which is a sine qua non before
esortiIg to 

confirmation of loss of lien- 

43 	
The Apex Court in KumaOfl 

iandal ViKas Nigam 

Ltd 	
v" Girja Shankar Pant and Others, (2001) 1 3CC 182, 

has held as under 

-- ----- ---.- ---' 
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20. It is a fundamental requirement of law that 
the doctrine of natural justice be complied with 
and the same has, as a matter of fact, turned out 
to be an integral part of administrative 
jurisprudence of this country. The judicial 
process itself embraces a fair and reasonable 
opportunity to defend though, however, we may 
hasten to add ti-tat the same is dependent upon the 
facts and circumstances of each individual case. 
The facts in the matter under consideration is 
singularly singular. Entire chain of events 
smacks of some personal clash and .adaptation of a 
method unknown to law in hottest of haste: this 

-. 

	

	is however, apart from the issue of bias which 
would be presently dealt with hereinafter.  - It is 

•.. 	on this context, the observations of this court 
in the case of Sayeedur Rehman v. 	State of 
Sihar, (1973) 3 3CC 333) seem to be rather 
apposite. This Court observed: (3CC p.338, para 
11) 

'The omission of expressed requirement of faii-
hearing in the rules or othei-  source of power 

... claimed for reconsidering the order, date 
c 

	

	22-4-1960, is supplied by the rule of justice 
which is considered as an integral part of our 
judicial process which also governs quasi 
judicial authorities when deciding controversial 
points affecting rights of parties.." 

44. If one has regard to the above the applicant 

who from time to time informed respondents about the 

critical condition, of her husband and the fact of medical 

treatment rendered and his admission in the hospital the 

. 	 aforesaid defence for want • of show cause notice and 

reasonable opportunity could not be placed before the 

authorities. 	This has gravely prejudiced applicant. 	She 

has been deprived of an opportunity to effectively defend 

the proposal as such the same cannot be countenaned in the 

light of cardinal principle of fair play in action of the 

administrative authorities while exercising quasi judicial 

functions. 

45.,.. 	As regards satisfaction to be arrived in so 

far as voluntary abandonment of service is concerned, as 

per Rule 81 (d) (1)(b) condition precedent for. ti-eating the 

absence as voluntary abandonment of service and provisional 



y
loss lien Ofl 

the post is satisfaction to be arrived 
	at 

of 
authoritY that the absence or 	

inabilitY 

by 	the appointing 
oxpil y of the leave was for the reasons beyond 

to i etul n on 

the 	concerned 
	employees/Teis- 	The 

the 	control 	of 
where appliCa1t was permitted to go 	

to 

present 	is 	a case 

2662000 	
The husband of applicant 

USA 	from 2542000 to 

USA 	for 	an 	emergencY 	on 	account 	of 

was 	operated 	in 

pancreatitiS 	
AppliCalt before expirY of 	leave 

gallstone 

applied 	for 	etefl5i0fl 	of 	leave 	and 	was 

on 	3062000 

772000 	that regular medical 	check 	up 	is 

informed 	on 
the life of her husband she applied 	for 

necess&1Y 	to save 

of leave two years 	
i57.2O00. 	However, 

extension 

dated 	782000 	her ,  application 	for  

vide 	communication 
not acceded to and she was directed to report 

exteflSi011 was 

for duty.  

192000 applicalt again requested 	
the 

46 	On 

to 	
her husband in a critical conditi0 n. 

authorities 	permit 

the alte  rnativY prayed for 	voluntarY 
AccordinglY 	she in 

treatthg the period of State Service to 
	be 

retireme1t 	for 
tequested 

as qualif?1fl 	selCe 	AppliCalt ayaifl 
tcckor;Cd 

shocked to 	eceiVC the 	oi der 

the 	authol ities ajid she was 

lien. 	In our 	conisideled view though 
confirming the loss of 

opiI;iO1' 
on the met its of the case we at e 

uot epl essilig any 
e pesent case is 	a 	case 

facie 	of the view that th 	r 
prima 

to voluntarY 	abandonment 	of 

where 	before 	5tjsfying 	as 

	

rightlY at 	at by the 
has not been 	 r 

service satisfaction 
applicalt 	to 	I etul n 	and 

authol ities 	as 	inability 	of 

due to reason5b0Y0r1d her 	control 
overstaYal 	of leave was 

jtigatiIg circurn5taIes which had arisen due 
on account of 

husban 	Article 81 	(d) d-  
to sudden continued illness of her 

been followed 	fl 
its true letter and spirit 

(1)(b) 	has not 
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and we find non-application of mind and a mechanical order 

passed by the respondents issuing show cause for 

provisional loss of 

We also find that the order passed by the 

authorities on 2..3..2001 though the show cause notice was 

not served and no reply had come-forth, yet without passing 

a speaking order without dealing with the contention of 

applicant and also without taking into account the factum 

of reasons beyond her control in the form of critic1 

illness of her husband for which evidence has already been 

sent and in the possession of respondents the order is cx 

fade and an order non-speaking showing non-application of 

mind. Though the rules provide that the appointing 

authority has to arrive at a satisfaction that provisions 

of Article 81 (d) would not apply in the case, i.e, 

dlrcumstances beyond the control but we do not find any 

whisper about such consideration in the order. As such the 

order passed is not in conformity with the rules. 

The last issue raised' is that it is 

incumbent upon the appellate authority t 	consider the 

contentions put-forth and the contentions raised by 31l. S. 

Rajappa assuming that no reasons and opportunity had been 

given by the respondents and reasons have not been recorded 

in the order of confirmation of loss of lien but yet the 

appellate authority having considered the contentions 

put-forth by applicant has complied with the minimum 

requil- ernent of principles of natural justice and on the 

theory of mercer applicant has not been prejudiced. 	The 

resort to decision in Aligarh Muslim University 	s case 

(supra) has been stressed upon. It ia also stated that in 



'(20)  

0A-3267/2002" RituSrivastaYa v KVS a coordinate Bench 

has upheld the loss of lien as well as in Shankar Shat 
ma V 

The CommissiOper KVS, 
CWP No1700/2003 decided by theHigh 

Court of Delhi 01).5-2003- 

49• 	The cases cited cannot be a precedent as 

decided on peculiar facts and circumstance of the case- 

However, we ind that applicant has only made a 

" ' 	' 	representation' and há 	
not filed any statutorY appeal 

However, ir, the representation also denial of reasonable 

opportunitY aid other 'ontefltiOnS of defence in so far ' as 

non-existence of. voluntary. .aand0flfleflt of service existed 

the appellate'' authoritY, though beneVoefltlY treated the 

representati oil as appeal and condoned the delaY, shall have 

to consider the requirerneIt in sub clauses 1, 3. 5 
and 6 to 

ensure that 	n
_applicati0I has riot resulted in failure of 

justice and whether consequent removal of service is 

warranted on record 	
In the bacKdrOp of the atoresaid 

reference under considerati0I we have perused the order 

passed by the appellate authoritY 	
The authoritY oblivious 

of the fact tha 	 n t publicatio of ni otificatio1 dated 49.2OQ0 

arid provisions of Article Si Cd) have not been brought to 

the knowledge and show cause notice was not validly served 

upon applicant to produce her dfence, with a closed " mind, 

observed that procedure pr 	r
esc abed . has been followCd 

4 	without considering the mitigating circumstances beyond the 

control of ' applicant, which resulted in over-stayal of 

leave on medical grounds' of husband of applicant 	
As such 

:j the appellate athonitY who as a quasi judicial authoritY 

mandated to tecoid easolls, as ecot dug of easols is 

an essence of an'order passed by administrative authoritY 

while' acting as a quasi-judicial author ity 	Unless the 

______-_._-.-.-_---_'' 	

-----.---.,.-.--".•'-."-.".'. 
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requirement of recording reasons is specifically dispensed 

with it has to be read in the rules and one is obligated to 

pass a speakihg order. 

50. Coming to the facts of the case the 

appointing authority's order on the face of it is a 

non-speaking order without dealing with the contentions and 

following the requirement of the rules 	it was more 

onerous upon the appellate authority to have considered the 

aspects as laid down under rules while considering the 

appeal. The defence contentions and the reasons for 

over-stayal of leave have not at all been considered, which 

vitiates the order - 

Si. 	Having regard to the aforesaid conclusion, 

we have no hesitation to set aside the impugned orders 

which are not sustainable in the eye of law 	Accordingly, 

0A-147/2003 is partly allowed- Impugned show cause n o t i c e 

confirming loss of lien and the appellate order are quashed 

and set aside. 	Respondents are directed to reinstate 

applicant in service forth-with 	However, this shall not 

preclude them from taking up appropriate proceedings from 

the stage of show cause notice as per rules and keeping in 

view our observation, if so advised 	The intervening 

period would be operated as per the relevant FR 

52. 	In so far as 0A-1307/2003 is concerned 

before proceeding afresh, respondents shall consider the 

request of applicant for counting of applicant's service 

rendered in State Government towards qualifying service in 

II 	

the light of their Notifications issued in 1989 and 1990 

and thereafter to consider her request for voluntary 
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retir1eIt 	
The aforesaid exercise shall be 

00 p1td by 

the respondefltS 1thifl a period of 
tO months from the da.e 

of 	ceipt of a copy of this order. 

The OAS stand disposed of accoi'cJ 	
No 

- 

L. 

Y of this order be placed in the case 
Let a cop  

file each OA 

(3arve5har 
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