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AlI lr"rdi"r llrl i* llf l"elecom Errrg>loyee$
t4elfare Assaciatrorr
thruu,;lh its Gerreral $ecrelat y 

"
[, *5 . Atu l. Gr ove ftoad ,
i"{erw tf,rI hri -1rOoC)1-

K - $err go<Jan ,
Rrlct 5 -'-B , 1;DT Res i det r r:e
[*axmi Tt'reater [1oad,
[: lr i t ho'.lr; F]r:st ,
Ero<lr: 0i$tt.
I';irmil Naclu,.

( By Advocat* r $l-r" V - $ " Clrau han l

Uerriull

tjnion of In<1ia
Lhrr:ugl-r its Ircretary o

Oeprat'Lrnent uf Teleconrmun i catiorr,:,;,
Mi.nistry of tlummurricatjons"
$arr c ha r B l'rarrarr , A$ ho lca ttoad .,

f4<:rw De I hi*11OOO1"

Ejharat. $arrchar Nigam Limite:'l
thror:glr t tu tltrai rflran -'tum*Managing L)i reutor",
Statesmran Buil<Jirrg, BaraE"hamba Road,
fl<:rnnaught Place, i'lew Urlhi "11OOOI"

Director (Unrt)
[3hrarat 1]arrc.hat i'{ig;rm Lirnited,
.statesnrarr Buildirr g, Barakhambra Roa,:l ,
f:<:rrnarught F''Iace, New DeI hi*l-L0001- -

(By Adv*cate: $l'r- Fl.N"$ingh)

a--E--a*L*R*LqE4!:L

By $h- $l'rank,er tta.lu, i"iember (,'.1)

All Irrclia $C/3T lelecum l'Jelf.rre Employeas Assr:*iation

ancl another impugrr r e$pc:nclerrt* clr der dated 181" 12 - 20ctiii 
"

4..3-2OOJ ari ure:ll ds irr*tr^rrct-ions issuecJ uil 1.5.1I.2UO2.rrtr-J l'rave

$o quasl'ring of the rBVer'$]on r:rders r^rith a di recLiorr tu t'.lt<:r

resp\()nd$nt tO pronrote tlrsm-

|{EMBER ( J )

Ncl - l- i s an association repre:sarrtinE

sinriIarly,::irc:umgtance rr+ho l-tave [-,ectI

I
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2. Appli*anL

Nc-.r-2 arnd othrer

.f'.r:
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as Diviciorr,al [-ngin0Et s

r:)rt',t8n clfft()rt t. 20u1 "

{2)

in the u.rake of 85th Corrstitu[.ionat

h
A.. Pro',/rsir:ns uf ttr't.iille lt, (4 ) (A) of the Con*t i1.rr ti,..rrr ,,)f

rndia inserted w-e-f - 1?.6-95 arlowed rrot onr\r ac*eretateci

pt^omotiorr but accelerat*:cl $errlority as u'reI1. Hcr,porr clerl Lu herl.e

issuecl senir:t it-y lrst- virle letter date<J 29.J-2oA2 w[-rereb,rr

s'<lnint'i Ly of t. lre ril$Br ve,J L:ategDr y e:rnployces harcl beerr r,:r,,'isecl

giving thenr benef it. of B5ttr Cr:nstiLutional Anrendrrr€rrt.

a

4 ,. DOpT i :}stj Bt-i fitento rArt cJu rl rla t erJ

carrdrdates afrpoirrt"ed Dn protTrotiort on

*rr reserrraLiurr ltavll heetr ubserved

t he r ese r vecl po i n'h.s .

'i ,. Respon clerr t.u: r ssu ucl serr i o r i t y

according k:errrf i ts of coneeguerrtial

t;crniority I ist clat-ec1 4 " 9" 2AO?- -

11_ 7 _ 20CI21 rarlrer *k,y .jC,/$T

t hei r own nrer it not o,r,lirri,l

r1c:t to be aclj us Iecl ugainst

I i st 'la tecl 2t - 7 - 2OO2

seniority as nreII rr:::;

arises- IL i-,,
petittorrs sl-ruuJ,d

t

$" 85th Consti[utional Anrendment was, challerrged befurr: tlr<,

Ag:ex Court in l.{p Nr:"61/?OO2 and by an r;rdur daL*cj 8",4-?AOZ the

following observatiorrs have been made:

"A questiun of corrstitutiunal laur
ther ef ore, , aplfrr npr iate that these
be hear,J l:y ct Durrstitution Bench "

t

lnsof ai- aE, inter inr rel ief is concer'rr€d, the
rclspDrrdrn'Ls shall nr;t r evert tl're pel.it jor r';.r-s n')r
affect tlteir gradirrg irr tl're seniorrty list &rlitj
pr'r,:tnr:tion. U,:ry etc. At- tl're sdnre time it r:,[raII Lr*
open t0 t. l-re r Bsporr dcrtts to F.,r'ofirote t hrse wl'rc\ ttr'c
bernefil-ecl ley Ltrt' imprugrred amt:rr clmenL i,,uL ,;o tlrat iL
does not af f *r:t tl-re petitiorr ers in arr y rnarrrr Br. .rrr,ll
,:;r:h.)ucL t-o Llrtl result ,:f the writ preti Liorrs-

The T-Fts.. arB disposed of accordirrgl5r.'



i

rtl
7- Subs.equerrtly irr [,JF1 No-255/2OOt lr:r. an nrder. datE:r:;i

.1..t " l-1- tOOz Lhe Apex Cour t observrd fls unclrr-;

"Heard Iearne,.l Dourr$rl for the parties. These ri,ri j.t.
pci:titiorrs inv,rlvrr Lhe rr:nstit.utionalr ty,Jt' ilr ticle
l^65 (4prJ.. Tl-re tlour^t, by arr interimr order', h,lrii;
dirertecl rr,:t t.r: revert any r:f the petitic.rrr*rl: from
theii- exist"irrg plEcement rror affecL tl-reir st-andirr5r
i.t'r 1-lre Berrirtrity' 1ist, Lrut at tlre same Lirrre llre
pr'DVisi*rrr, of Art"icIe 1^C, (44) carr L,e i.nrplenrent*,:1
;rl'td lry rrirtue ':f t.hat prrJVie,i,)n uf ::]OlTt{J uI flre
r-e$er vo cutegory' candidates are cnti t l e:rl Lo
6>t^r;>ntclt,ion, t.l-rey r,tral l be pr,rmotet-'l- Tlrtl ul.:viuus
idea be: i,ng tl-re Court shc:uld rrot s,tay t['re, ofrE:raLir:.,r-r
,:r'f a ,--:orrstitutir:naI provision" Tl^re t)L.atc frnds
dif f icu.l Ly irr inrpletrrerrtirlg the or'rJ*r on tl-re grourrr:1
Hrat. tlrer u ,Joest nr:t exist suf f ir i en L \..itf,arrcy of
post$ irr a particu Iar catlr e to give' ef f eq:t Lt-, Lhr
prr:visions ':orrt-ctinr*tl in r'irLjc:1e tS (44)" 'l'his
being arr irr terirn arr^arrgetnent, He,Jirect tha[. thely'
s;lrou 1d apply' ta the numhrr,rr of vacancies ;rva11ab, ltl
irr a cadr'e to give tlf fect- tn Lher promotjorral polir;,,,i
;r.rr<J t.rtt<JoubLe.lIy " surtr ,i. pr,rnroti,rrr carl be 1:lr'arttecl
on 1y wherr 'Lh* SiLate nrul.(es a pr r:visi orr I'c,r
i-(3$er',latjon in 1-erns; of ArLicle I(,(44)- Irr rrier,.,r 'rfthe f act that the implefirentaLiorr of irrter irn orqlr:r
Inity ':.rlrs* a lut of rhaos in t he servir*, i t is trre LL.
and pr oper Lhat tlre nratter shr:u 1d kre F irral ly hear,.l
atrd d it'[>r-.rsncJ ,rf an r^Je,, t heref Ore o .:1 i rer:t- tha.t Lt'ris
bat*l-r r:f rr,r it" [:retitions be Ii'tted berf orr ii
(;(nsI i Lu t-iorr Benctt irt tl're mr:ntlr r:f FELrr ui-lt'y , ]lrqrJ " "

B" F.lesporrdents by an order datecl l-3-l-1" "2jfi2 ot'r t.lre,

{r1 irrt-erinr ,)r-.Jer F}a$sed by the Clpex r}uurt Dtl

witl'rclrararirrg t he sen ior ity' I ist cl"rtecl 29, I -2OrJ2 arrd

Appl ic,trrtsr rarho lri:tl bern promaLe<1 ag reservecl

[:ras i'o o I'

c&ndirJates to l-rigt'rer positinn irr tl'r,: r,,la[<r- of aforesaid

catego ry

inter i,nr

rtrder' prr:trrotiorrr; have beun r,,littr.Jrar,rrrt arrd ;rp-prl ican Ls l'ri-rrle l:reerr

reve r tecl .

'? . Learned r:rturrsel nf appl i can Ls corrterrds that., wi 1-l-r,.lr'ar.rril 1 of

serr iority I i st Yty the re$fiorrdsnts vide metTror danclurrr dated

1.t1-l^l^-?:Cr02 .ln,C i'tsi a currsequent. revL.rsion c>t ayrp'licant-s is

r+ithout Lakirrg note of the or ders pa*secl k'5, the Aper Cortrt ctl

1.1,".11-,.'/:OCl? wttere the Constitutional Anrerrclmerrt irr Ari-icle
\

16(4)(&) of tht* Corrstitution of In<.lia sl"roulcl af--L.ly t.o t}-rcg

4 -') " 2002

4-9-ZOu/S-,.

t
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nuflrb,er of vacancies avflilable itr the cadre to give ef fect t:<i

t:6e [)rOrtroi-iorral g-rnlir:y- Ih* nratter before the Apex O']urL i'":

or<Jerecl to be lisLe,l fc.rr disposal to prevenL chao$'- [t-r thi":';

rr.iew uf the mat L*t' it i s stated that itr the I itht. ul- the

af 6resaicl r:r<let' pa::$ed try the apex cour t the Cc,n:ititt.r tiorr nJ

r\rnerrdmerr t whic;l'r lra* ,:rlrea<1y 'rleen given ef f*ut L,t.' b'y tht:

responclents shoul<i be restor'ed bacl< to thtlnr'

1-r). Orr L.he ,:t. l-rg.r haryl respondents' ':ourr$q]l $h. Fl .N-',.3rnglt

oppcrse4 t5r-, cr:nt-errtiorrs arr d sLated t.hat irr terim or'Jer Lla$$'(::{:r!

l>y lhe AL,ex l)(rtll t. ,Cues not envi$a.ge Liny Dtr"tnge in tl're

seniority

l. l-. We have *arefull'rr L:opsidere.-l tlre rival *orrtr:nLiurt'i uf L;tre

parties arl ,l F,Bruse tl-re material on recorcl . It is rr <lt irr

cl i.spu te that th* Dt)ns titutional Amendment has !rt:t:n <:lir"en

ef f ect to irr ret-t ospect ,. T he t'espon'len ts l-rclv* ar;COrdingly

r-<::vised t5e **tri1r'jt'y' of reservect cat*gory catrclidates artt-i a$ it

corr$equence tlreper:f prnnroted them as r+eI I - Ttrorl$lr tl're ot"4*r'::i;

pi:rsseci by l-he Ape>,, l;,:)t.lr L ott 8-4,2002 are r,^littrUut tegat d Lr: i:l-re

rever-siorr of th* gerr*ral carr didates, b,uL ljber'L"r }1as ile(itl'r

,3iven tu lhe ;-rartil2s to prr:mote tlre leser''lt'tcl (:alegury

carrclidates berref i ted by t-l-re impugnecl amendmerrL - iiubriequent. t'.<:,'

kl'ris urt'clers Das:iri)('l try Ll-re p'{pex Court un 1I-11^-?OLl2 Lhe

Constitutional Amrerr<.lment. has to be 'Jiverr effect tti fqt"

pr'om$tron. Thrt.* crrrn()t be cione unless the .5erri,rrib.y of tl^rt

reselved category cetrtdidates is arl:c€1t:rated- Tl're or'der r:f tl"r<::

\
d-\r|:>ex Ltourt al lowri opcr atiorr of Article 16(4) (Al whri*h nuL: r:nly

provides: accaIe,r,al-ed prorTrotiorr but accelerattlcl seltiority i.,.::i,

r,rr(:1 I L.

{
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12 - ltr tl'ri s view of the nratter , we are of tlre cnrrsidered viErt+

that wittrdrarla I uf *err inr i Ly 1i*t ancl re'./ersi')n uf i-rFrpl icants

has F:e*rr dorre Lry th* r'espondents without takirrg irit.:o

()onsidr:rr-atiorr t-lre de':ision of the Apex r)Durt r,,thic:h" by

naces$ary' irnpLicatiurr, envi:sage$ accelerate<l serrir:rity it:::i

r,rre I I -

I.1 . In tlte l-er;ultj, l)A i's al lr:r..tecl " Impugnecl order's erre

quashed arrd set asicle., Flesponden[.s ar'e <JirecLec1 to restore to

eppl icarrts *err ior i t.y ancl the i r firomotir:rr r,,li Llr al l

consequerrt.i al berre f its - l-lowever , this sen ior'ity ancl pronroti <rrr

s;halJ rem,ain cubiect to ttre f inal r,::ut*ome rrI tire t>etii:ion

sub-i uclice bef ore thre Ape>< Cou r t chal Ierrgirrg tl're

c;<:nstiutjorrality of IlSth AmendmenL- The abuve clirecLiorrs

shali be complied uuith by the re.eporrdn:nts r,+ithirr a per-lod oi .{r

rnortths f rr:m the dat* of receip't 'rf .-r copy of Ltrirr nr.Jel " i'{n

costr. -.
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