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CENTRAL ADMINISTRATIVE,TRIFLINAL .

PRINCIPAL BENCH

0A No. 1 Z8B /?0A3

o
New Delhi, this the2 day of January, ?A04

Hon-ble Shri Justlce V.S.Aggarual, Chalrman
Hon-ble Shrl S. A. Singh, trlember (J)

Shrl Jagdlsh Upadhyay,
s/o Sh. K. D. Upadhyay,
Carpet Training Officer,
Regiorral Carpe E Stc,re,
Aasshapur, Sarnath,
Varanasi (U. P. ) . . . Applicant
( By Advoca te: Shri S. M. Rattan PauI )

Versus

LJnion of India through
The Secretary,
Ministry of TextiIes,
Udyog Bhawan, Rafi Marg,
l,lew Delhi.

The Development Cornrnissioner ( Handicraf ts )
lJest Block No. 7 ,
R. K. Puram,
Neh, Oelhi - 1 10 066.

The Regional Director,
Office of the Developmerrt
Commissloner ( Handicrafts ),
Central Region,
E-46, Mahanagar Extension,
J*Park, Lucknow (UP).

fhe Assistant Director (Admn. & Coord),
Office of the Development
Comnrissioner ( Handicraf ts ),
Carpet t{eaving Training*cum*Service Cerrtre,
D-6t+/151 , A-M-1,
Nagar Nigam Colony,
Sigra, Varanasi (LlP ). . . . Respondents

(By Advocate: Shri K.R. Sachdeva)

ORDER

Justice Y.S. Aggarual:-

Applicant is a Carpet Training Officer. hrhlte

he hras posted at Carpet Weaving Training-cum*Service
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Cent.re at Varanasi, h€ b'as issueC a

chargesheet on ZB,1 1. I 988 stating that while

functioning as Carpet Training Offlcer, Service Centre,

Varanasi during the year 1984 he embazzled l4 carpc.ts

of 5/52 guallty, amounting to Rs. '19,655/- and in

addition to that he committed the following acts of

miscr:nduct:

i) Sold 74 Carpets unauthorisedly:

Charged different rates for the same

quality of Carpets:

Did not maintain proper records for'

receipts of carpets and its disposal.

ii )

iii )

?. An Enquiry Officer was appointed. He was

chanqed in February, I 990. The new Enqulry Officer

held the departmerrtal enquiry against the applicant and

subnritted hls report 1n November, 1 991. He had

returrred the findings that the charges were not proved.

Orr 9.3. I 993. the dtsciplinary authority ordered for
'further errquiry under sub rule ( 1 ) to Rule l5 of

Central Civil Services (Classification, Control and

Appeal ) Rules, 1 955 holdlng that enquiry was not held

irr accordance with the prescribed procedure.

Thereafter fresh enquiry was helcl by the Enquiry

Off i.cer. He subnritted his report again on 22.10. 1996.

Now it h,as held that charges/sub charges stood proved

except the sub charge regarding charging clf different
rates f or the same qual i ty of car'pets. The

disciplinary authority on 4.9.1998 did not accept the
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repor t
enquiry

of the Enquiry officer arrcl directecJ further.
regardingr

"And - wher'eas, the uncjersigned havingcarefully gone through the records of t[einquiry and submissi.on datecl 6.9. t 9r7
made by Shri Jagdish Upadhyay, consequenton receipt of inquiry report, finds that
.th* inquiry agai nst Shri Jagdish Upadhyayhas not treenhetd in acclorcJance with tf,*procedur e and f ound def ici t orr .Lhe
following counts:

'v'

v

( i ) The Charged Of f icer Shri Jagc{ish
Upaclhyay submitted the detaits of t07carpets which were stated to be receivedby him. Report of Inqulry Officer doesnot clear rrrhether the cletai ls submi ttedby the Charged Officer are corr.ect ornot.

( ii ) Deposition of lihri, R. N. Mishra, thethen Dy. Director, FAC, Varanasi andShri Amar Nath, Cashier as defence
wi tnesses is consicJered as essential tof ind out the f actuat posi.tlon, for notissui ng cash memos and gate passes arrdother polnts raised by the C.0. but b<lt,hof them have not been cal1ed for,
Now, therefore, the undersigned herebydir'ects, in terms of Rule I 5 ( I ) of theaforesaid rule tlrat a further.inquiry maybe held irr this regar d by Shr i V. S.Shukla and report submitted urithin twornonths af ter completion of irrquiry as perprerrcr'ibed procedure. "

3. The Enquiry officer agairr herd the errquiry
and submitted his report.

4. 't-he discif:]inary authority on 3*4/6/2002
passed an order imposing the perrarty of reduction t.o a

lower stage in pay scale and recovery ot, the cost of I 4

carpets uri th penal interest. The aFlplicant had
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preterred an appeal against the said order which was

dismissed on 4. 4. 2003. By virtue of the present

appl-ication, the appli.cant prays for quashing the

orders passed by the discipllnary as well as the

apperllate authority.

5. Needless to state that in the reply filed,
the application has been contested. The respondents

pleaded that the applicant was not authorized to

receive those carpets but he had received them. The

applicant admitt.ed that he had r'eceived those carfrets

but on the verbal instructions of- his superiors. The

procedurc. is welI settled that if there are verbal

orders, Hr itten permission must be obtained. Out of

107 carpets received by the applicant, 14 carpets were

sold, 10 carpets were sent for washing against proper

receipts and B were handed over to RCS Ashapur, 1 sent

tcr Service Centre, Bhadohi and other 1+ carpets are

stat.ed to have been embezzled. The applicant had

failed to produce any proper receipt for mainterrance.

It i s insisted that tlre proper procedur'e had been

followed as when there was some deficiencies, the matter

was remitted by the disciplinary authority to the

Enquiry officer, It is denied that there is any

procedural irr'egularity or illegality in thls process.

\/

5. We have heard t he par ties c<>unsel.
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7. Learned courrsel .for the applicant urged
that the chargesheet has been served after four years

of tlre alleged incident and the proceedings continued
fcrr next r 4 years. This caused prejudice to the
appl.icant. It rr,as further. contended that the
disciplirrary authority had been directirrg de novc,

enguiries to be held which is not permissible uncler

ccs(ccA) Rules. The charge otherwise h,as also arteEed
to be vague because according to the learned counsel it
did rrot give the si ze of the carpets and the quar.ity
thereto. I' urther on facts, it r.,as the plea of trre
learned counser that irrspection of ar1 the documents

rdere not permitted, defence witnesses were not attowed
to be examined and irr any case the applicant cannot be

held responsible for any cJereliction of duty.

B. As per the respondents' Iearned counsel,
there is no pr.oceclural irregularity. In accordance
trtith the procedure, arl the documents were made

avai lable and there hfas no de novo enquir-y nor any
prejudice has been caused to the applicant.

9- The first and foremost question that comes

up for corrsideration is as to i-r there can be a de novo
enquiry which could be or.dered by the disciplinary
authority or noL? The decision of the constituti.orr
Bench of the Apex Court in the case of K._B*.Oeb_._y*

AIR
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1971 ($uplpr. )scR s7s had considerecl tlris question. The
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Supr eme

enquiry

Supr'eme

Court held that Rule 1 5 clnly contemplates one

and not a cle novo inquiry, The f indings of the

Court read:

"It seems to us that Rule 1 5, on the face
of it, really provides for orre inquiry
but it may be possible if in a particular
case there has been rro proper enquiry
because some serious defects has crept
into the inquiry or some imPortant
wltnesses were not available at t.he time
of t he inqulry or hrere not examined for
some other reason. the Discip1inary
Authority may ask the Inquriy officer to
record further evidence. But there is no
provision in rule 1 5 for completely
setting aside previous inquiries on the
ground t hat the r'eport of the Inquiring
Officer or Officers does not appeal to
the Disciplinary AuthoritY. The
Disciplinary Authorlty has enough pob'ers
to reconsider the evidence i tself and
come to its own conclusion under rule 9."

10. Subsequently, irr the decision rendered by

the Supreme Court in the case of Unlgn-d-Jndle-**..-9.f.9'"

vs..- .P,TjteY-aoarei-a-n, 1999 ( I ) SCC 733, the case of K. R.

Deb had beerr again considered. The same h,as

distinguished orr facts. The Suprenre Court held that if

the enquiry officer has not followed the cor rect

procedure in taking evidence of wltnesses in that event

the matter can be sent back by the disciplinary

authority to the Enquiry Officer. In paragraph 8, the

Supreme Court held:

"8. A careful reading of this passage
wi l I make i t clear that th is Cour t
notices that if in a particular case
where there has been no proper enqui.ry
beceruse of some serious defect having
crept irrto the enquiry or some important
witnesses were not available at the time
of the enquiry or were not examined, the
discipli nary authority may ask the
errquiry of f icer to record f ur ther.Atr
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evi.dence but that pr.ovision rarould noterrable the disciplinary authority to set
asi cle the previous engui r ies on theground that the report of the enquiry
of f l cer does rrot appeal to thedisciplirrary authority, In the presentcase, the basis upon which thedisciplirrarl authority set aside theenquiry is thqt_ tlre proceclure adopted bythe enquiry officer was contrary to therelervant rules and affects the rights ofthe parties and not that the .*poit do*=not appeal to him. rrtherr i*po.i.r,tevidence. either to be relied upon Uv 

-if,*
Department or by the deli.nguent off iciaI.is shut out, thls would not result in arryadvancement of any justice but on trreother harrd, result in a miscarriaqetirereof . Therefore rr,e are r:f the vi6wthat Rule Z7(c) enables the disciplinaivauthority to record his findings on thereport and to pass an appropriate order"includlng ordering a cJe novo enquiry in acase of the present nature.,,

1 1. Fr.m the af.resaicj it is crear that de
novo enquiry wirl not be permissibre. But if there is
a pr'ocedural irregularity or illegality, in that event,
the disclpliary authority can certainly send the matter
back to the enguiry officer.

12. Reverting back to the facts of the
present case, it is patent from the resurne of facts
that enquiry of f icer hacj earlier sent rris repor t on

9.3.1993. The disciplinary authority rrad, ln exercise
of the potrers under sub rule 1 to rure 15 of the
ccs(ccA) Rules, remitted the case back and had noticed
the fol lo'uing facts:

"And urhereas, the uncjersigned, havingcarefully gorre through the records of theinquiry and subnrtssion dated I6.3.Iggzmade by Shri _Jagdish Upadhyay corrseqLlerrton recelpt of the inqui ry repor.t, fincjsthat the inquiry against $hri -,faqdiih
Upadhyay has not been lreld in accordin""with the procedure in as much as that:/utr
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(a ) The Charged Officer, Shri Jagdish
LJpadhyay was not allowed inspection of
the documerrts, as f.isted in Arrnexure-III
of the memorandum dated Zg. I 1. Bg. This
tant:amounts to deni.al of reasonable
opportunlty to Shri Upadhyay under .the
principles of natural justice.
(b) The Inquiry Officer has failed to
evaluate and analyse the oral and written
evidences adduced by the prosecution and
deferrce sides during inquiry proceedings,
in his inquiry report.
(c ) Out c:f 29 documents lnspected by the
Charged Officer 1n his defence, only trero
documents were forwarded by the Inqulry
Off icer to the Disciplinary Authori.ty.
Remarining Z7 documents have not been
forwarded. "

13. Perusal of the above shows that so far as

procedeural flaw pertaining to inspection c,f the

documerrts and not allowing the remaining documents is
concerrred, on that count the matter coulcl certainly be

sent back to the enquiry officer but if the enquiry
officer had evaluated the matter and the evidence irr

another wayr in that c)ase it is not a good ground to
remit the case to the enquiry offlcer. rn such a

situation the disciptinary author.ity, who has the
right' may formulate its own oplnion, record it and

take further necessary action. rn the order of
9.3.1 993, the disciplinary authority has recorded that
the enguiry officer has failed to evaluate the oral ancl

written eviderrce of the defence side during the enquiry
proceedings. As recordecl above, if it is a nratter of
evaluation in that case it cannot be taken to be a

ground to send the matter back to the enquiry officer.
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14. Similarly in Lhe orrJer ctt 4,9.1998, the
disciplinary authority again had sent the case back to
the enquiry officer. l.le have already reproduced atrove
the relevant portion of the same. Herein again, the
matter pertained to evaluation and discussion of the
evidence. rf it did not come to the expectations of
the dlsciplinary authori.ty he courd formulate its own

opinion, as atready recorded above, instead he chr:se
the easier course, which was n,t permissibre in raw anci

remitted the ma'Lter back to the enquir y of f icer. This
certa.inly would be de novo enquiry recording fresh
reasorrs, which is not permissible in Iaw. r t carrnot be

take. to be a pr.cedur'ar f raw. rhe case of K. R. Deb

(supra ), therefore, comes to the rescue of the
applicant. The other rirnb of trre argument advanced by

the applicant was pertainirrg to the delay in initiation
and completion of the proceedings. rde have alredy
referred to above the basic facts. rt pertainecr to the
dereliction of duty which t.ok place in the year 1 9g4.
The chargesheet (r,as servecJ in the year r ggg and the
disciplirrary auth.rity passed the order after rg years
af the alleged dereliction of duty. It is these facts
rrhich rrere being highl ighted so as to contend that
prejudice is caused. rn the facts of the case,
reliarrce strongry wa's placed on the decisl.n of the
Supreme Cour t i n the case of E-._C_*-ehe-g_rg;V3l*d_l_.--V_s__.___*[0.:S

gL--J0d:gl-gLS-=, t995 (6) scc ?4g, The supreme cour.t
depr€cated the pr'act,ice of delaying the initiatiorr of
dlsc;iplinary proceedings and where there uas a deray of

{\
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Iarge nurrber of years, it
explairred, the proceedings

quashed. The findings are:

he.Ld t:hat unless

on thaL ground. be

was

cou 1 d,

" l I . The next question is whether thedelay in initiating disc1frlinaryproceeding is an unfair ;;;;;;;r.depr'iving the livellhood of 
" 

-prOii"
servant of fending Ar ticle 14 clr 21 of .the
Constitution. Eactr case clepends-,rpJn itsown facts. In a case of'the t;;; orrhancl, it is dlfficult to have eviJeice otdisproportionate pecuniary resources or.assets or.profrerty. The public seivant,durirrg hls tenurer fi&f no.t be known tcr bein possessi.on of dispropor tionate assetsor pecuniary resc,urces. He may holdei ther himself or through somebody on tiisbehalf, property or p*6uniary resources.To connect the nfficer with the .*ior..*,or assets is a tarily Journey, as theGovernment has to clo a lot to collectnecessary material in this regard. frrnorfiraI circumstances, oh inv6stlgationwould be undertaken by the police underthe Code of Crlminal procedure, fgfi"-tc)collect and cnllate the entire evidenceestablilfrtng the essential links Uei**"nthe pubtic servant and the p.op*.iy--;rpecLlniary resources. Snap of any llnkmay prove fatal to the whole *r*."i**.Care arrd dex ter i ty are necessar y . Delaythereby necessarily entails. fir"reio.*delay by itsetf is not iatat in tfresitype of cases. It is seen that the larhad ,investigated and recommenoed that theevi dence was not strong errough forsuc.cessful prosecution of [f,e apf]eftarrtunder Section 5( 1 ) (e) of the Act. Ithad, however, recommended to ta[edisciplinary action. No JouOt, much timeelapsed in taking necessary cleclsions -itdi f ferent Ieve1s. So, the delay byitself cannot be regardeci to 'frave

violated Article I q 5. Z1 of theConsti tutiorr. "

15.

Gerer.nm_e-n_*E,

f n arrother case entitled Sos;.g:et--Af-y_-_.._.lp



I

11

^\

Sf"fffLVmO, 1996 ( 3 ) SCC I 57. the same

question uas again alive for consideraLion wherein the

charqe per'talned to enrbezzlement. The Supreme Court

helcJ that irr the nature of the charges, it uould take a

Iong time to detect embezzlement and fabrication of

false records which shoutd be done in secrecy and.

therefore, quashing of suspension and charges on the

grourrd of delay was improper. The order passed by the

Tribunal accordingly had been set aside.

16. We take advantage in further referring to

another decision of the Supreme Court in the case of

S!atS__-ot"-.-_6"0_dj_C_e--?:a*dssh___:ts.__. t{, Rcrclhalrls*fi_eg, J-r

1998(3) SC 123 in which the Supreme Court held that it
is rrclt possible to lay down any pre-determined

principles applicable to all cases and in all
situations where there is delay, each case has to he

examined on its own merits. The court has to take into
consideration al l relevant f actors and to balance and

weigh them to determine if it is in the interest of

clean and honest administratton that the disciplinary
proceedings should be allowed to terminate after the

delay. fhe court has to see whether prejudice has been

caused or not. The precise firrdings are:

"19 In considerlng whether delay
has vitiated the disciplinary proceedings
the Court has to c:<lnsider the nature of
charge, its complexity and on what
account the delay has occurred. If the
delay is unexplairred prejudice to the
deli.nquerrt empl.oyee is writ large c,n the
face of it. It could also be seen as to

,fiv
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how much cjisci pl i nar.y author i ty i sserious irr pursuing the charges agai.nstit_. employee. it is the basfc p.i,i.ipi*of administrative justice that an offiterentrusted with a particular job has toperform his duties honestly, .ffi"i"ntiyand i n accordance with r.u1es. If hedeviates from this path he is to suffer apenalty prescribed. Normally,disclplinary proceedings should b*al lowed to take i ts cour.se as perrelevant r ules but then delay Oetelisjustice. Delay causes prejudice to thecharged officer unless it can he showrrthat he is to btame far the delay or wtrenthere is proper explanation for tn* O"iiyin conductlng the disciplinaiyproceedings. UItimately, the court i; tobalance tlrese two diverseconslderations. "

I 7. Simi lar I y, i n the case of Egpl.d

Cof ooJ_etlo_O_ of -_Jndls_g1.* V.p._*B.he_F_i.-e, JT I 998 ( 8 )Sc
16, the CBI hacl taken up the lnvestigatlon and had
submitted the report. There was undue delay. The Hiqh
cour t had quashecr the proceedi ngs. Br:t the supreme
court held that keeping in view that the maLter was

under irrvestigation and, ther'efore, there h,as deray in
initiati.n of disciplinary proceedings. The High court
b'as not justified in guashing the proceedings. The

Supreme Court held:

"8. Irr the facts referr.ed to above it,cannot be said that there h,as undue delayon the part of the appellant*Corporatinnin initiating disciplinary procedingsagalnst the respondents or in conductiriqthe said proceedings after serving of thechar'ge*merTtos. fn the circumstances theHigh Court was not justified in quashingthe charge-memos against the responclenison the ground of delay.,'

1 8. However, it has

Supreme Court that undue

further been noted by

delay in initiation
the

of
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disciplinar.y

facts of each

proceedings may cause prejudice but
case must take predominance,

the

I 9. The analysis of the aforesaid,
would be that the disciplinary proceedings

should be initiated at the earliest. If
delayr d person can orrry succeed, if he can

that prjudice is caused to him.

therefore,

ordirrariIy

there is
establish

20. Reverting back to the facts af the
present c;ase, lt is obvi.us that the discipltnary
proceedings had been initiated after four years of the
alleged dereliction of the duty by the applicant.
Thereaf ter on two occasions the matter rr,as remittecl by
the disciplinary autlrority. Ultimately, it is alomost
1 I years of the alleged incident that the disciplinary
authr:rity had imposed the penalty. When such is the
inordinate delay, a person can reasorrably complain that
he is being prejudiced. rt has to be borne ln mind
that in stale matters it is inappropriate even to take
acti.rr par ticul.arry when it is not a case wrrere matter
was urrder investigation with the porice or that it was

a. case of such ernbezzrement wrrich takes 10ng to detect.
Hereirr detectiorr was effected and process had started
but still for reasons, which are not explained, there
has beerr inordinate delay. Appticant, therefore,
rlghtly conrprained that when delay is not exprairred, he
has been prejudiced. We also agree.
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el. Keeping irr vlew the aforesaid it becornes

urrnecessary to go into any other controversy.

Resultantly, r^,e allow the present application and guash

the mpugned orders. No costs.

A
( .s )
M*ber (A)

/na/

(V- S. Aggarwal )
Chalrman

v


