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New Delhi, ilris the 6tl< day of August, 2004

HoN'BLE sHRr JUsrrcE v. s. AGGARWAL, cHArR|{AN
HON'BLE SHRI S.A.SINGH, MEHBER (A)

tu
)

Atul Kumar Garg
Executive Engirreer (Civil ) C. p. W.0.s/o Late Shrl K.C.Garg
r /a I 0 t 5, Narmada Complex

T,

J,N.U., New Delhl - 110 067.

(By Advocate: Sh. M.S.Ganesh,. Sr.
C. P. Saxena )

Versus

1. Unlon of India through
the Secretar y to the
Govt. of Irrdia,
Ministr y of' Ur.ban Development
and Poverty Alleviatlon

Ni rman Blravan ,
New Delhl - 110 0tt.

7, Director Gener-al (trtorks )Central public Works Department
Ministry of Urban Oevelopment
and Poverty Alleviation
Nirman Bhavarr,
New Delhi * ilO 011.

Central Vigilance Commisslon
its Director, Satarkta Bhavan
Block "A", G. p. O. Cornplex
I. N. A. . New Del hl.

. Applicant

Counsel with Sh.

th rough

Responden ts

3

4 Union Public Ser.vice Commissiq:rr
through its $ecretary
Dhol pur House, Shah :iahan RoarJ
New Delhi lt0 011.

(By Advocate: sh. N.s.Mehta with srnt. Avnish Kaur)

O LD E R

Justice V. S. Aggarrrral;-

AtuI Kumar Garg, the appllcarrt. ls an

Executive Errgineer (civir ) c. p. (rl.0. By virtue of the
present appllcatlon, he seeks quashing of the order
dated 25. i I . z00z passecl by Respondent No. 1 as werr as

the report of the inqulry officer and a dlrection to
Respondent Nos.1 arrd z to restore his lncrements and

(,-,.-4-*lla$-- -, ,.-dlr&k;l;-,--.--.rlurdil-r . r*',--ra .-, .,:.-{.
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"'for [*tding a revieu oepartmentar committee Meeting
with respect to the promotions made vide of.fice order
dated 12.11.?AOZ.

2.

appl ican t
of Charge:

$ome of the relevarrt facts are that the
had been served wiilr the forlorering Articre

"Artfcfe-L

The sald Shri Atul Kumar Garg,
E. E. (ClviI ) was indifferenr 

"nO ii^ttin making avallable the records/docum"nt,as asked for by ilre vigilarrce unit of theDc(trl). CPWD in connection wlth if,"irrvestigation of a case of sun-itarrdardexecutlon of the work of ,'Constructlon ofGovernment Co-Educatiorral SeniorSecondary School BuiIdlng phase II,ItlundaIa Kalan, Najafgarh, DeIhi,, underagreement No. SS/E .E. / PWD_XLB0*81. fhisindiffererrce and slackrress on his partresulted in delay in the investlq"Iion
wh ich f rustrated the ef f or ts ;.F- 

-ih*
{!scipllnary authority to lnitlate
..disciplinary proceedlngs against Shri
B. N. Mittal, Assistant fnglneer (C1viI ),as a r esul t o.f whlch the prclceedlngsagalnst the sald Strr i B. N. tvllttaf ,Assistant Engineer (Civ11 ) b;;;;.time*bar red.

Thus, Shrl Atul Kumar Garg,Executive Englrreer (civrr ) by hls auoieacts exhibited lack of devotion to duty.thereby contravening provisions of nuii3(t)(Ii) of CCS (Conduct) Rules, 1964..,

S. The lnquiry officer. hacl been appointed and
after scarrnlng through the evldence, he returned the
f irrdlngs t hat applicant could rrot solely be helri
responsible for failure of the disciplinary authorlty
to instltute ilre disciplinary proceedings agalnst Shri
B. N. Mlttal, Assrstant Engrneer whlch became time
barred on his r'etrrernent. rt was herd that nothing
prevented the applicant to wrlte to the Executive
Enginee. to search ure rec.r'ds arrrJ his sirence was

irrdlcative of lack of devotlon to duty.
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4. The Uniorr public Ser.vice Commission...h,as

--_also _. con_sulted and .1t advised that the detetlction of
tiuty on the part of Ure applicant is deliberate and

purposeful. rt advlsed that interest of Justlce would
be rret if penalty of withholding of one irrcrement for
a period of one year wlth cumulative effect is
imposed. The disciplinary authority keepirrg ln view

the facts, had acceptecl the said advice and imposed

the f ol1owi rrg perral ty :

"Therefore. the file rlas referredto the UPSC for the advice. TheCommisslon vlde their letter dated13,I L7.00? (a copy of which is enclosed
herewl th ) have advised irnposl tion ofperralty of withholding of one incremerrtfor a perlod of one year urith cumulativee'ffect, The preslejent has corrsldered therecords of the case, findlngs of theI. O. , represerrtation o'f Shr.i Atul Kumar
Gar g arrd come to the conclusion that endsof the justice woult1 be met lf thepenalty of withholdlng of one lncrementfor a period of one year with cumulativeeffect is imposed upon Shrl AtuI KuntarGarg, Executive Engineer. president
crrders accordingly. "

5. As already referred to above,

applicant assalls the said order on varl0us
which ar'e beirrg de.ferrrjerJ by the respondents,

6. Learned counsel for the applicant had

conterrded that under Rure I B c.rf the ccs (ccA) Ru1es,

1965, there were other dellrrquents who have not beerr

dealt with Lry the Department, and therefor.er

the

pleas
L/

a) departmental proceedings against
the appl icarr t coul d no t be

initlated;
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the appl icarr t coul tl no t be held

responslble 1n .*-this*feg*rd*. Bnd

our atten tlon hras drarrn to

Sub-Rule ( Z ) to RuIe 9 of the CCS

(Pensiorr ) Rules, 1972t and

c) there has been an inordinate
delay in initiation of the

dlsciplinary proceedings against

the applicant.

7. tde have hear d the par ties - counsel . I t is
obvious from the resume o1- the 'f acts to rrhich we have

referred to above. that the asser tions against the

applicarrt reras of indifi=erent and slack attitude in
rnaking availabre the records/documents whrch were

asked by the vigilance unit. rn connection with the

investlgation of a case of sub-standard execution of
the work of "constructiorr of Government co-Educational

serrior secondary schoor Building", thls irrdifference
on the part of the appricarrt resulted in cielay irr

investigatiorr and further to lnitiate dlsciplinary
proceedings agalnst one Shri B.N.Mittal.

B. The inquirv offlcer had takerr note of the
totali ty of the f act s arrd had repr oduced the .forlowing

fact r

"i) on
some quarter,
recor ds related

receivlng complaint
ACB (DA) collected
to the workr

from
some

i1 ) matter was
krrowledge of C.I'.E.
Vigilance Commissioner.

brought to the
under the Chief

sh.
case

li1 ) if prlma facie case agalnst
B.N.Mittal AE could be made, the
should have been handed over to the
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yigilance Unit of CpW0 for f.urther.investigation and in th;i pase ";;;;;i;should have been harrded over to theVlglIance Unlt irr S/BB lrrstead of . handingover the same to AE in charge 'of th;work.

Had it been done the VlgilanceUnit could have star ted tire investigati'rrrlght away durlng I 9BB and nosslbfi th;trisciplinary Authiritv woulO-frave been inposltlon to inltiate dlsclplinaryproceedings against sh. Mittar AE beforehis retlrement on 31.12.90.

iv ) Everrt f or which theDisciplinary Authorlty lntended toinitiate the cJisciplinary proceedingsagairrst Sh. B. N. Mlttal AE must haveoccurred either dur ing or before I 9gB.obviously, the departm6ntal proceedlngsagainst Slr. Mi ttal had tci be insti tutedbefore hls retlrement in compriance withthe c1.b of sub rule 2 of Rule 9 of CCS(penslon) RuIes, t97Z.

9 ' r t f'ur'ther' refer red to the fact that none

of the letters of the viglrance urrlt had been taken so
ser'1crus1y. Appllcant was rrot soIely responsible. His
failure t,o arct was not the sore reaso' for farture ot.

the disciolinar'y authority to institute the
proceedlrrgs, though non-submlssl0n of the records by

the applicarrt with the promptitude it deserved,
def inltely helped in savirrg t,he sard shri B. N.Mittar.
Tlre 'f indings of the inquiry officer in this regar.d
Afe i

"None of the Ietters of theVlgilance Unit mentiorrerJ thls aspect. -At
least remlnder after Vtgllance Unl t.ssecorrd letter dateri 24. I I . B9 should havement.ioned this aspect and lnform him in"tnort submission clf records rerlthinspeclfled time would make CO personally
r'esponsi ble f or an y arlverse resul t. TheV1gllance Unlt"s letter clated 1?,?.gO ni=a r"outine Ietter irr cyclostyled formatwlthout conveylng any real urgency in thematter ( though letter ,*,as marked
.'Immediate', but sense of urgency wouldhave been more apparerrt if rEal 'u.g";*y
was brought out in the letter ln suc6inctmarrner) wherr there was hardly ten ,nontf,=left for tnstitutlon of the ctiscipiinulypr'oceedings against Sh. B. N. Mi ttat AEbefore it become time barred.
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v) Afte-r Ietter da.ted ..12..2,gAsubsequerrt renrlnder was issued Oi ir -tvt
IV on l S. Z.9l. exactly at'ter one year (bythis time .Sh. Mittal, AE, had alreadyretired and no useful purpCIse uoulcJ haveserved by calIlrrg records at this stageas the case harJ a I rearjy become i i**barred. In this partlcular case -*uit*.
sl-rould have beerr taken up at CE & SElevel explainlng the urgency durlng g9itsel'f insteacJ of directly *o.r*rpoiOingwlth EE Div. XVII and coples enOoriing ,oCE & SE}.

6.1 I In the light of. the abovediscussiorrs it wouIrJ be appar.errt thatdelayed submisslon of records by CO r^,asnot the sole r eason f clr f al I ur e c,f lf.,*
Qfsciplinary Authorlty to institute the
*rJisciql inary proceedirrgs against Sh.B. N. Mittal AE before the 6roceedlngsbecame time bar recl.

Non submission of recor.ds by COwi th the pr ornpti tude i t deserved
def initely helped in savlng Sh. -e. 

h,t.Gupta AE from-the rigour of-dlscipllnirVproceedlngs after his retlrement. but COcould not be held sole.Iy responsible forthe flasco. "

10. From the af'oresald, it is clear that
had even been caused, besides the applicarrt,

the

by
delay

otlrer pers()rts.

I I. Rule

reads as under:

l8 of the CCS (CCA) Rules, t9d5

"18. Common proceedlngs

( I ) Where two or more Governmentservants are concer.rred In any case, thePresldent or any other authoritycornpetent to impose the perral ty ofdlsrnissal f r orn service on a] I suchGoverrtfilent servants may make an orde,clirecLlrrg that dlsciplinary actionagainst aII of them may be taken in a
common proceedlng.

NOTE. * If the authorltiescompetent to impose the penalty ofdlsnrissal on such Government servants aredif t'erent, art or der f or takingdtsclplinary action in a cornmonproceeding may be made by the frighest ofsuch author.itles with the consent of theothers.
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(?) SUbjecr tosub*rule (4) c,f -Rule 
1shall specify*

-1 -

author i ty
Disciplinary

the. provisions o.f
r Bl"ry such order2

(i)
'f'unct i<rn as
fr:r the
pr oceedi n gs ;

pur pc)se of such

whlch may
Author i ty

c0mmon

the
tlre

Rule 1

shal I

clowrr 1n
shalI be

( i1 ) the penaltles specified inI which such Disciptinary AuUroritybe compe ten t to inrpose ;

(iii) whether the procedur.e
Rule l4 and Rule lS or Rulefollorlecl in the proceeclirrg.,,

laid
16

l Z. perusat of the same clear 1y strows that
wlre.e two or firc,r'e Governrrrent ser.varrts a.e corrcerned irr
any casee an order may be made dlrectirrg that
disclplinary acLion against a1I of them may be takerr
irr a comrron proceerJings. The expr_ession .are

cctncerned 1n v se necessar i 1y ,eroul d not meart

tlrose againsL whonr rro actlon lras been con templated.

would be those agairrst whorr
The concer rred of f icer s
commor) departmentar proceedings ar.e belng lnitlateci.

I3. Rule r g does rr.t cast duty that 
'f 

there.
is arry .ther sald person cclrrcer.ned agalnst whonr

disciplirrary proceeclings ar.e rrot being initiated, he
rnust a1s. face joint lconrrnorr proc€edings. Therefore,
[his par ticular argument so mucrr trrought of drrcl

eloquently put forrrrard by the Iear ned counsel, rnust be
rejected.

r +. Reve. tlng back to the second rlmb of the
argumerrt, it is obvious, as we have already recorded
above, that there were other persons concerrred who
a1s. delayed the action. rt is urrforturrate that n0
actiorr rras beerr takerr against thenr but irr no everrt

/u
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wiII- it _,absoIve the r.e:iponsibility o.f the appllcqnt

.- t'hat records were belng crespatcrred t. hrs off ice ar:d
h€ dld rrot rnake avalrable the rerevant rec<r.cJ.

l5^ T'he matter of the fact ls that applicant
also derayed in despatch of the rerevant records ancl
tlrere was derellction ctf duty on his par t. A clear
and specif ic f inriing rras beeri a.r ived at. rt is rrot
preposterous or withcrrt any rnaterial tcl prompt us to
i n ter'I'ere.

r5' As regards the last submlssion about the
in.r'dlrrate delay irr initiation of the departmental
proceedirrgs, we take advan tage ln re.ferrlng to the
cer ta i rr pr eceden ts .

17. i'his guestlon as to ei"fect of delay has
been consider ed mor"e o.f ten than orrce by the Apex
cour't. 'rhe supreme court in the case of state of
liladhya pradesh v. Banl Slngh and another, 1990 ( Z )

SLR 798 was concerned uiUr a contl_over.sy whether there
was a delay in ini.Llat lon of t he departmental
pr oceedi ngs. There h,as a rJelay of 1 Z years to
inltiate the departmental proceecllngs. The Supreme
court deprecated the said pracLice of deray initiation
of departnrental_ proceedlngs and held:_

"4. The appeal agairrst the or.der.clated t o. l z. l9B7 has uien f lled on 
-' 

ir,*grourrd that the Tr iburral should noi navequashed the proceedlngs merely on theg.ourrd of deray anc'r racfies and siroutJ naveallowed the enquiry to Eto on the decldethe ma t t er on mer i ts. W; are urrable toagree wlth this contentlon of the learnedcounsel. The irr"egular i ties wtricn 
- -**.*

the subJect rnatter of the errquiry is saidt-o have taken place betweerr the year s
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.l 975*1971, It is not-. the case of r.trr=.departmerrt that they werb nc,t awai.e-of iil;said irregularities, i f any, arrd came t<:know it only in I98?. Accordlng to themeven in irregularit ies, dnd theirrvestigations hrere goirrg on stnce then..fi= that is so, it is unreasorrable to thinl,;that they e,ould have taken more than 1?year s to irritiate the cJisciplinaryproceedlngs as stated by the Trlbunal.There is no satisfactory explarration torthe irrordlnate clelay in issuing the chargetfiemc, arrd we are also of the view lhat itrr'111 be unf al r to perml t the depar tmerr talerrquiry to be pr.oceeded $ith at thisstage. In any case, there are not groundsto irrte.iere with the Tribunals ordersand accordingly we dismiss the appeal.,,
similarly irr the case .f Registrar of cooperatlve
Socletles lladras and Another v. F.X. Fernando, ( 1 994 )

2 scc i 46, there was tielay in irri tiation of the
departmentar proceedings. The deray had taken place
because Directorate of vigirarrce arrd Anti- corruptir:rr
was not prompt. It h,as held irr the facts and
cilcunrstarroes o'f that case that the Registrar .f
cooperative societles cannot- be faulted and,
therefo.e, it was rr.t held apprr:p.iate to quash the
proceedings. sinrilar view had been expressed by the
supreme cr:ur"t rrr the case of Union of rndla and others
v. RaJ Klshore parlja, r995 supp (4) scc 235. rn the
said ca'se, ilre concerned enrpl.yee had been suspended
in the year I 9g4 and the charge-sheel was served in
Lfre year r 9gB. h,hen rre challerrged his suspension as
werl as disclplirrary proceedlngs, the Trlbunal had
quashed the same. The supreme cour t held that ure
Tribunal traverled beyond iLs jurisdlction in quashing
the charges arrd the disciplirrary proceetJings in the
faots .f the Gase arrd the appeal had been atrowed.
similarly in the case <>f B.c.chaturvedl v. unl0n of
fndla and Ors., (1995) 6 SCC 74g, there was delay in
initiation ,Jf' depar trnerrtal proceec!ings. The matter
was before the central Bureau of rnvestigatl0n. The
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cen trar Bu.eau . of rrrvest-igation had opir;red that the
evidence was not str'nq enough f"or successful
p'osecuti.rr, but reconrnrended to take rrisclprinar"y
action. It was held that wherr such a delay occLlrsr
the sanre is rrot viorative of Articles r4 and ?1 of the
f;orr.stitutiorr. The ftndlngs read:_

"1 l. The rrext questiorr is rrrhether thedelay 1n lnitiating UiJcitrrIinaryproceedirrgs is arr unFair proceduredepriving the livelihood of a publicservant .ff errding Article 14 or ?l .f theCorrstl tutlon. Each case depencls upon i tsown facts. Irr a case of the' type on harrd,i t is dlfflcult tcr have evidence ofdispr opor tlorrate pecun iar y r esour ces or.assets c,r property. fhe publtc servant!dur ing his tenur.e, ,nay rrot be knowrr to Lrelrr possession of dispropor tionate assetsor pecuriiary resour.ces. lte may hclldeither hlmself or ttrrough someiroJi on hisbehalf , pr-of:er ty or pecur, iar y r esources,To conrrect the officer ulLh tf,e iJ=<ru.ceser assets is a tardious jourrreyr d.s theGover nrnen t has to r-1o a iot to ' collec tnecessary materlal irr this r.egard. Innorma] circurnstancesr drr investigationwcluld be urrdertaken by the police urrcjerthe Code of Crinrirral procedure, l9?S tocollect arrd collate ilre entire eviderrceestaLrrislring the esserrtial rinks betweerrthe publ ic ser"varrt an cj the Or:op6l- 1, c,rpecuniary resources. Snap of any'link rrayprove fatal to the wlrr:le exercise. Careand dexter 1 ty are necessary. Delaythereby necessarily errtails. Theretore,delay by ltself is not fatal in'if.,is typeof cases. It is seen that the C.B.i. hadirrvestigated and r.econrmended that. theevidence h,as not stl.orrg *nougl., .for
successful prosecutiorr of the a6peflantunder Section S (1 )(e) of the A;i. Ithad, however, recofirmended to takedisciplinar y actiorr. l,lo doutrt, nruch tlmeelapsed 11, taking necessary declsions atdiff'ererrt levels. So, the befay-[y- itselfcanrrot be regarded to have. vlolatedAr^ticIe l4 or. 2.1 o.f Lhe Constitution.,,

Sinrilarly in the case of Secretary to Government.
Prohibltlon & Exclse Depar-tment

1996(I) ATJ 5tT. the Supreme L;ourt

the said cc.rntroversy 'JaS cortcer.rled

v. L.Srlnlvasan,.

whlle corrsiderlnq

with the charqe of
ernbezzlerrent arrrj fabrication of false recor ds. rt h,as
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herd tiral- it ,rrour.d take a rong time t. detect su.cir

charges. T'rre Tribunal rrad quasherJ ttre proceedings on

tire ground of delay. The Supreme CourL held that
quashlrrg of the proceecilngs was improper and the
Administ r-ative Tribunal had committed grossest error.
in its exercise of the power of judiclal revlew. The
'firrdirrgs reaci;-

"The Tr ibunal had set asitle thedepartnrental enquiry €rrrd quashed thecharge on !h* grourrr! of cjelay irrirri tiation of disciplinary proceedlngs"Irr the rrature of the charges, it wc,ufO
_take Iorrg time to detect efrbezzlement-anOfabrlcation of false records wtrich shouldbe done irr secrecy. It is not necessary
!o gc' lnto the merits and record any'firrdlrrg on the crrarqe reverled ug.init irr*charged officer since any flndini recorOeOby this Court wouItJ gr.avely prejucii"e ifrecase ot" ilr€ partles at ilre enquiry arrdalso at the triaI. Thereforer w€{ b*.i*tfrom expressing any oplrrion on merlt orrecc'rdirrg arry <tf tlre corrterrtiorrs raiied bythe courrsel on elther slde. Suffice 1t tosLat e that trre Administrative Tr iburrar hascommitted grossest error in 1ts exerclseo1' the judicial review. The rnenrber of tlr€Admlrristrative Tribunal appear (sic) tohave rro krrorr,IerJqe f the jur ispr udence o.fthe service law and exercised porler as if
!t - is an appel lat_e f orum de hor.s thelimi Latlorr of Juriicial revierr. This lsorre such irrstarrce rrrhere a mem[:er hadexceeded his pohrer or' judlcial review inquashirrg the susperrsion order and cirargeseven at the threshcil d. We are comfr,Eacross fr equerrtly such orders outiingheavy pressure on this Court to examineeach case irr detall. It is high tirne inutit is rernedierJ. "

similar-l-y, we refer to a declsicin oi' the supreme court
i rr tire case rrf state of Andhra pradesh v.
N.Radhaklshan. Jr 1998 (g) s.c. tz3 wherein lt was held
t hat ii' delay is unexplairred, pr-B judice woulri be

caused' but i'f the rJelay is explained, rn that event.
it cannot be a ground to quash the proceerjings. The

Supr'enre Cour t lield: *

/W
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"If the delay is unexplairreci prejurjicq:to Lhe delinsue!t employee iJ -writ - "'rf.q*

orr the 'l"ace of it. It coulcJ a]sc, be-ieenas to how rrruch the dlscipltnary auttroiityis serious irr pursuing the charges 
"qiinstiI* employee. It 1s ilre bastc--p.ii"ipi*of adrninisrrative:iustice [hat u-n oiiit*.errtrusted with a particular Jotr has--tc>perf'orrn his duties horrestly, -efticierrtly

and in accordance wlth the rules. Il" hedeviates .f r om this path he is to suf fer aPenal tv prescr ibed. Normally,disciplifrar y proceeriirrgs shourd be a110wedto take lts course as per relevant r.ui*,trut theh delay tle.f eats just lce. f,eiavcauses prejudice t. ilre charged otiicerurrless it can be shourrr that he is to Uf iniefor the rlelay or when ther.e is properexplarratiorr for the delay irr conOucilngtl-,* disciplinary proceedlrrgs. LJlt1mate1y,the Cour t is to balarrce ilrese trrro diversecorrsideratlorrs. "

v

Fron the aforesaid, it is clear there shoulci not be
irr.rdlrlate deray in ,ie depar trnental proceedings.
They should be inltiated at the earllest, but lf the
deray carr be exprainerj therr, it has to i:e seerr in the
Jacts arrd clrcumstarrces of each case. otherwise
presumptiorr r:f pre jucjice even carr be cJrawn.

I B. AIl these facts necessarlly have to be
gathered arrcl examirred on the touchstone as to whether
arry pre:iudice rs caused to a person or not. rf no
pr-ejudice is caused, irr that everrt it canrr.t be ternred
tlrat delay wourd vltlat-e Ure depar tnrental action. rt
is not shourr ilrat applicant in any hr.ly r irr the present
case, wds not able to cieferrd the proceedlngs properly
or tl'rat because of the delay that r:ccur.red, by any
stretch of inraginatlonr p[€Jurilce has been caused.
The a'sser'r-ion'-q we.e sinrple that the appr ican t uas
asked to nrake availatlle a record reratlng to
sub*starrdarrj executiorr of ilre wor k rr.f ,,Ccrrrstr uction clf
Gover nmerr t Co-E duca tlorral Sen ior Secon cJar y School ,, 

.

He did rr<-rl make it availabte. rt was folrowed by
t hree r errrl rrrjer s. The appl icarr t d1d rrot respond to the
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sanle' He orrly finalry made Ure recor.d avallabre 
'fi:3.9. i 999. Lhat ls to $ay a.f"ter arl lrrorrJinate delay on

his part when the records ue.e called irr the year
r 990-9 I .

I 9. Taklng stock of these facts,
.bvious lhat irr the peculiar facts, it carrrrot
that arry pre;iudice ls causeri and tlre applicant
take advantdge cl.f the sairj plea.

20.

it is
be saici

can no t
)

I For these reasons, the OA belng without
i'ai1 anrl is accol.dingly tjisrnissetJ.mer i t nrust

L .(s
{ . A. Si )
Fiember ( A )

/ NsNl

(v.s . Aggarwal )
Cha i rman

'y't


