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OA NO, 1220/2003, OA-1221/2003, OA 1223/2003,
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New Delhi, this the ,,=.:...day of March, 2004

HOM?® BLE MR, SARWESHWAR JHA, MEMBER (A)
HON'BLE MR, BHARAT BHJSHAN, MEMBER (J)

0. A, NO, 3309/2001 ¢

Northermn Railway Section Officers/

Assistant Audit Officers Association,

Baroda House
New Delhi

Through : President

Q. 1, Shri Arun Gupta,
Assist ;nt Audit Officer,
Northern Rzilway, Baroda House,
New Delhi
2. Raghubir Singh
3. shri Rgjesh Kumar (I)
4, shri Chiranji Lal
6. Shri Rzvinder Bhatig
(All working as Asstt, Audit Officers, Northern Railway
Baroad House, New Delhi ) .
cesas Applicnts
o (By Advocate : Shri B, S, Mainee)

Versus

Union of India : Through

L. The Secret .ry,
Ministry of Railways, Rail Bh swan,
New Delhi
2, The Comptroller and Auditor General of Indig,

10, Bahadur Shah Zzfar Marg,
New Delhi - 110 002

3. The Principal Director of Audit,
Northem Railway, Barpda House,
New Delhi

vees BRespondents
(By Advocate : Sh, E@¥y Joseph with Shri
Rajender Khatter for respondents L & 3

shri Harvir Singh, groxy for Shri Madhav Panikar
for Respondent No, 2
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QA NO,_1220/2003 :
L, 3. A, J, Nasser son of Late Naseer Ahmad Rizvi

Assist gnt Audit Orricer,
Ofrice of the Principal Director of Audit,
North tastern Railway, Gor akhpur

2, Vinod Prakash P_ndey son of Shri Kapil D=0
Pandey, Assistant Audit OfFficer,
Office of the Principal Director of Audit,
Morth castern Railuay, Gor akhpur

3. Prem Kumar Singh son of Late Kamla Singh,
Assistant Audit Officsr,
Oft'ice of the Principal Dir sctor of Audit,
North Eastern Railway, Gor akhpur

4, Anil Kumar son of Shri Arvind Kumar Srivastava,
Assistant Audit Officer,
Ofrice of the Principal Director of Audit,
North Eastern Railway, Gorakhpur

5, Virandra Kumar Mishra son of Shri Ram Adhar
Mishra, Assistant Audit oOfticer,
Otfice of the Principar Director of Audit,
North tastern Railway, Gorakhpur

6. Ajit kumar Chaula son of Shri Brij Mohan Chaula,
Assistant- Audit Officer,
Office of the pPrincipal Dirsctor of Audit,
North Eastsrn Railway, Gorakhpur

7. Bhagirathi son of late Shyam Lal,
Assistant Audit Officer,
Orrice of the principal Director of Audit,
North Eastern Railway, Gorakhpur

8. Mahavir 8ingh Arya son of Llats Durga Ram Aya,
Assist amt Audit Orficsr,
Office of the principal Dirsctor of Audit
North Eastern Railway, Gorakhpur

9. Rajendra Pal son of Shri Krishan Llal
ARssist ant Audit Officer,
orrice of the Principal Dirsctor of Audit,
North Eastsrn Railway, Gorakhpur

10, Dwarika Ram son of Late Tufani,
Assist ant Audit ofricer,
Orrice of the Principal Director of Audit,
North Etastern Railway, Gorakhpur

11. Nagendra Prasad son of Late Bhagirathi Pr gsad,
Assistant Audit Officer, '
OFtice of the Principal Director of Mudit,
North castern Railway, Gorakhpur

12, Pr amod Kumar Gaur son of &hri V,S, Gaur,
Assistant Audit Ofticer,
Oftice of the Principal Dirsctor of Audit,
North ELastern Railway, Gorakhpuw
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13.

14,

15,

16.

17.

18,

19,

20,

21,

22,

25,

24,

25,

s 3

Bramh Deo Lal son or Lats Bharat tal,
Assistant Audit Officer,

OFfice @Ff the Principal Director of fydit,
North castern Railway, Gor akhpur

Hari Ram son of Siri Badri

Assi stant Audit Ofricer,

OFfice of the Principal Director of Audit,
North £astern Rajilway, Gor akhpur

V. K, Stivastava son of (ate C.0. Lal,
Rssistant Audit Officer,

OFfica of the Principal Director of Audit,
North castern Railway, Gor akhpur

Uday Pratap Pal son of shri B, M, Pal,
Assistant Audit Orticer,

OFfice of the Principal Director of Audit ,
North tastern Railway, Gorakhpur

Rajest Srivastava son of Shri pevi Shank ar,
Rgsistant Audit Officer,

O'rice of the Principal Dircctor of Audit,
North Eastern Railway, Gor akhpur

Triparari Mishra son of S hri R, L mMishra,
Rssistant mdit officer,

Orrice of t he Prird pal Oir ector of Audit ’
Notth Easte:n Raj lway, Gor ak hpur

Jagdish son of Late Qry Prasad,

Rssistant Audit Ofricer,

Office of the Peincipal Director of Audit,
North Eastern Railway, Gor akhpur

Shri S, S, Srivastava son of late T.p, S rivastava,
Assistant Audit offié€er,

O'rice of the Priooipal Diresctor of Audit,

North Eastern Railway, Gor akhpur

G P. Pandey son of Shri Munnu Panasy,
Assistant Audit Orticer,

Oftice of t hs Principal Dir ector of Audit
North tastenn Railway, Gor akhpw

AN, Pandey son of Shri B. N, Pandsy,

Assi stant Audit Orricee,

Office of t he Principal Director of Audit,
North castepn Railway, Gorakhpur

Emmanuel Kujur son of Shri Augustus Kujur,
Assistant Audit Oftricer,

Office of the Divisional Audit Ortficer,
North Eastern Railway, Samast{ pur

Vit alius Kujur son of Shri Malhias Kujur,
Assjistant Audit Officer,

OPfice of the Divisional Audit Ofricer,
North Eastern Railway, Samastipur

S, P, Sngh son or Shri Mugli Singh,
Assistant Audit Officer, '
OfFfice of the Divisional Audit oOfficer,

North Eastern Rajlwvay, Samastipur

S
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27,

28,

29,

30,

31.

32,

33,

34,

35,

36,
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JoM. Sharma son of Siri Ram Bilas Sharma
Assistant Audit Offticer,

office of the Divisional Audit Officer,
North Eastern Railway, Samastipur

Mohammad Aftapb Ahmad son of Shri Mohammad
Rssi stant Audit Officer,

officex of the Divisional Audit Officer,
North Easteen Railway, Sonpur

Ashok Kumar son of Shri Lloknath Prasad,
Assistant Audit oOftricer,

OfFfice of the Divisional Audit Officer,
North Eastern Railway, Sonpuwr

Sivastava son ot Shri Jagat Narain,
Asglstant Audit OFficer,

ofrice of the Divisional Audit OfFficer,
Nor th Eastern Railway, Varanasi

B,V, Prasad son of Shri Dakhini Din,
Assistant Audit Officer,

OfFtice of the Divisional Aadit Officer,
North Zastern Railway, Varanasi

AC, Nigam son or Shri R, N, Nigam,
Assistant Audit Orricer,

otrrice of the Divisional Audit Officer,
North cCastern Railway, Lucknow

Akhi lesh Duivedi son of Shri R, S, Oubsey
Assi st ant Audit Officer,

Office of the Divisional Audit Officer,
Notth Eastson Railway, lucknouw

S. A, Amgd son of Sri Mashqur Ahmad
Assistant Audit OFficer,

oftice of the Divisional Audit Officer,
North Eastern Railway, wcknou

Ram Asrey son of Sri Ram Pmasad,
Assist ant +sudit OFficer,

Ofrice of the Oivisional Audit Officer,
North Eastern Railway, Izatnagar

H roon,
o

Raj Karan Pandey son of Shri Kedar Nath Pandesy,

Assistant Audit (fficer,
ofrice of the Divisional Audit Officsr,
North Eastern Railway, Izatnagar,

Babban Sngh son of Shri Ram Singhasan Singh,

Assistant Audit Orricer,
orrice of the Divisional Audit O'ricer,
North Eastern Railway, Izatnagar

C/o S.A J. Nasser son of Late Naseer Ahmad Rizvi

371 Satdium fsms Colony, Gorakhpur

[ 2 B B B 2N J

Advocats ¢ None

Uysrsus

thion of India through the Chairman,

Railuay Board (Ministry of Railways),
Rail Bhawan, New D8lhi

P

Applicants




2, Principal Director (Railuays)
Office of the Comptroiler and Audit ®Bneral of India,
10 Bahadur Shah Zafar Marg, Nsw Dslhi

T

3, Deputy Director Establishment (Wslrare),
Railuay Board (Ministry of Railways),
Rail Bhawan, Nsu Delhi

4, Pnior Aydit Orricer ( Administration ),
OfFfice of the Principal Director of Audit,
North Eastern Railway, Gorakhpur

200 ee RGSpondents
(By Advocate :Sh""i E.X, Josheph , sr, Counsel with

Shri Rajender Khattar for official respondents
Shri Prashant Mathur for Res, 2, 3 and 4

0,A, NO,1221/2003 s

1. Kumar Hgridas son of Sri A, B8, Prasad,
ARssistant Audit Officer,
Office of the PpPrincipal Director of Audit Trarric,
Northern Railway, Allahab ad

) 2, H S, Pandey son of late Shri D,D, Pandsy,
Assistant Audit Officer, Office of the
Principal Director of Audit, Northern
Railway/R,D, S, 0,, tucknow

3. S, K Trivedi son of late Si B,R, Trivedi,
ARssistant Audit Officer,
Orrice of the Principal Director of Audit,
Northern Railway, Moradabad

4, Ahilesh Prasad Singh son of Late Shri Indu Bhbushan Singh,
Assistant Audit orricer,
O'fice of t he Principal Director of Audit,
Northern Railway, Allahabad

5. Sti Aavindra Chandra son of Sri Soti
Virendera Chandra, Assistant Audit Ofricer
OfFfice of t he Principal Director of Audit,
Northepn Railway, Allahabdd

6. R, K Srivastava son of lLate &ri A, K, Sivastava,
Assistant Audit orricer,
Ofrice of t he Principal Dirsctor of Audit,
Northeérn Riailway, Allahabad

7. Anit Kumar Sinha son of Shri U, P, Sinha,
Assistant Audit Ofricer,
Office of the Principal Director of Audit,
Northern Railway, Llucknow Division, Wicknow

8, Shykil Ahmad son of Shri Jaliluddin,
Rssistant Audit O-ricer, Orrice of the
Ptbncipal Director of Audit,
Northepn Railway, Allahabad Division, Allahabad

9., Govind Ji Sivastava son of lats Shri
Pashupati Lal Srivastava, Assistant .Aaudit oOfficer,
Office of t he Principal Director of Audit,
Northern Rajlway, Allahabad Div,, &llahabad

10, Brajendra Swarup son of Shri Lala Ram,
Assistant Audit Orricer,
Orrice of the Principal Director of Audit,
Northepon Railway, Allahabad
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L § 11, Sukhlal Yadgv son of late Shri R, A, Yadav, ®
Assistant Audit Officer,

OfFfice of the mincipal Diractor of Audit,

Railway tlesctrification, Allahabad

12, S, P, Singh son of Sri tallan Singh,
‘Rssi st ant Audit Officer,
O°rice of t he Principal Dirz=ctor of Audit,
Nexk Construction, Northern Railway, Allahabad

13, Pashupati Nath Singh son of Late Shri M, 0. Singh,
nssistant Audit OFficer,
OfFfice of t he Principal Director of Audit,
W&S Office, Northern Railway, Charoagh, lucknow

14, Grish Chandra Shukla son of la te
Shri K, L, Shukla, Assiswant mdit Officer,
Orrice of the pPrincipal Director of Audit,
Northern Railway, Hazaratganj, Llucknouw

15, Asadhesh Kumar Mo shra son of Sri K P, Mishra,
Assistant Audit Officer,
Orrice of t he Principal Dir=zctor of Audit,
Workshop & Stors, Northern Railway,
Al ampagh, Lucknow

16, i Ram Kannaujia son of Late Bhagoo,
Assistant Audit oOfricer,
Orrice or the pPrincipal Dircctor of Audit, UWorkshop &
Store, Nothern Railway, Charbagh, iucknow

17. Munni Lal son of Shri Late Ayodhya,
Divisional Audit Orricer, Office of the
Principal Director of Audit, Northenn Railway,
lucknow

18, Yogendra Bahadur Srivastava $S/o Swri Deen Dayal,
Assi st ant Audit Otficer,
Orrice of the principal Dirsctor of .Augit,
Railway Eklectrirication, Northern Rajlitay, lucknow

o, Applicants

(By Advocate : None

Versus

1« thion of India, through .
Ministry of Railway, Railway Board, through
its Deputy Dieector, tstablishment (Weltare),
N2w Delhi

2, The ®nior Audit 0Officer/ ®neral,
Oft'ics of the Principal Oirector of Audit,
Northérn Railway, Baroda House, New D2l hi

3., The principal Director ot Audit, Northern Railway,
Baroda House, N3w Delhi

4, The pPrincipal Director Railway,
Ofrice or ths Comptrollsr & Audit General of India,
Nw Delhi
eess Respondents
Shri E, X, Joseph with Shri Rajender Khattgr
(by Advocate : £ 7" or¥icial respondents

U Ny~ S
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1.

2.

3.

(By Advocate ¢

O,P., Pareek S/o Shri R,D. Pareek, aged

about 53 years, at present working as

Assistant &nait Officer, O/o Principal Director
of Audit, Western Railway, Jaipur

Mahara& Singh S/o Shri Jai Sinfdh, aged
bout 42 years, at present working a

ssistant Audit Officer, O/o Principal Director
of Audit, Western Railway, Jaipur

AS, Yadav S/0 Shri R.S, Yadav, aged about
36 years, at present working as

ssistant Audit Officer, O/0 Principal Director
of Audit, Western Railway, Jaipur

R, S, Chauhan S/o0 Shri H.8., Chauhan, aged
about 52 years, O/o Principal Director
of Audit, Western Railway, Ajmer

Shri D.P, Bhatnagar S/o Shri B.S. Bhatnagar,
aged about 59 years, at present working

as Assistant Andit Officer, O/o Principal
Director of Audit, Western Railway, Ajwer

A.K. Goyel S/o P,C, Goyel, aged about L4 years,
at present working as Assistant Audit Officer
n the Office of Frincipal Director of Audit,
estern Rgilvay, Ajmer

Manish Mishra S/o Shri D K. Mishra, aged

about 34 years, at present working as

Assistant Audit Officer, O/¢ Principal Director
of Audit, Western Railvay, Ajrer

None e e 090 00 Appncants

Versus

Union of India, thro§gh Secretary,
The Ministry of Railway, Rail Bhawan, New Delhi

Chairman, Railway Board, Ministry of Railways
Rail Bhawan, New Delni

General Manager, Western Railway, Church Gate,
Mumb ai

Comptroller & Auditor General of India,
(Railway), 10 Bahsdur Shah Jafar Marg,
New Delhi

Principal Director of Audit, Western Railway,
Church Gate, Mumbai

(By Advocate : S+ E-X. Joseph with ++e+-  Respondents

1.

Sh, Rajender l§hattar for officiagl respondents
Sh. Harveer Singh proxy for Shri Madhav Panikar

for Respondent No, 4
H

R,P. Mathur 8/0 Shri G.L. Mathur Eged sbout 50 years,
at present employed on thepost oF Asstt, Audit

gfficer in Construction Audit Office, Northern Railvay,
odhpur



TN
’ \

Wx/{d_’v:/o, Bahadur Shah Jafar Marg, New Delhi
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2. AR, Menta S/o Shri A.R., Mehta, aged sbout 45 years,
at present employed on the post of Asst. Audit Officer

in Divisional Audit Office, Northern Railway
Jodhpur

3. Pramod Vyas S/o0 Shri Ratan Vyas, aged about LL years,

at present employed on the post of Agsgt. Audit
Officer in Divisional Audit Office,
Northern Railway Jodhpur

4. V.D. Vyas 8/o Budh Lal Vyas, aged about 59 years,
at present employed on the post of Asstt. Audit
Officer in Divisional Audit Office, Northern
Railway Jodhpur

5. R.K, Verma S/o Shri Ladhy Ram Verma, aged ahout
years ft present employed on thé pést of
Assistant Audit Officer in Divisional Audit Office,
Northern Railway, Jodhpur

6. B.L. Meena S/0 Ramji Lal Meena, aged about 39 years,

at present employed on the pos€ of Asstt. Audit
Officer in Traffic Audit Office, Northern
Rgilway Jodhpur

7. Shiv Dgyal Jatav S/o Shri Pushia Ram, aged about
Ll years, at present employed on the post of
Asstt. Audit Orficer in Traffic Audit Office,
Northern Railway, Jodhpur

8. R.K. Gangwani S/o Shri Deep Chand Eged about W
at 8resent employed on the post o%‘
in Workshop Audit Office, Northern Railvay,
Jodhpur.

9. Khushi Ram S/o0 Chhotu Ram, aged about 42 Jears,
at present employed on the post of Asst, #udit
Officer in Divisidnal Audit Office,
Northern Railway, Bikaner

10. D.K, Gupta S/0 Shri Shiv Lal Gupta, aged sbout 36 y

years
sSt. Audit Officerp’

ears,

at present employed on the post of Asst. dudit Officer

in Divisional Audit Office, Northern Railway,
Bikaner

1. H.S, Pareek /0 Shri Lax-i Narayan Pareek age d

52 years, at present employed on the post of Assgtt.
Audit Officer in Divfi.s:i.ongie

Railway, Bikaner

Address for correspondence :
C/o Shri &chal Raj Mehta

M-33-B, Railway Medical Colon
UI% Ci]"cle’ J°dhpur Yy

ce 00 A
(By Advocate ¢ None pplicant s

%

Versus

1. Union of India through General Manager Northern
Railway, Baroda House, New Delni =

2. Chairman, Railway Board, Minist of Railw
Rail Bhax:ran, New Delni i aners,

3. Comptroller and Audit General of India (Railway),

Audit O-fice, Northern g
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Lo Principal Director of Audit, Northern Railvway,
Baroda House, New Delni

(By Advocate $ gy k. x, Joseph with Sh, Rajéider ©Spondents
Khattar for official respondents

04 326[QW(2Q’ Q. 18

Assistant Audit Officers and Section

Officers Audit Association

N.F, Railway, Represented Dy its President,
Sri Harendra Nath Medhi

S/o Late Mathura Mohan Meani

Rxx Resident of Maligaon, N.F, Railway Colony,
P,0. Maligaon, Dist: Kamrup, Assam

: ee e A 1icant
(By Advocate ¢ Noe ) PP
Versus
1, The Chairman

Railway Board, Government of India,.
e

w Delhi
2. The Comptroller and Auditor General of India
3. The Principal Director of Audit,

N.,F, Railway, Maligaon,
Guwahati - 11

) «.+o Regpondents
(By Advocate : She E.X Joseph with shri Rajender Khattar

for official regpondents. Sh, Harveer Singh, proxy for
shri Madhav Panikar for R=3)

ORDER

BY SARWRSHWAR JHA, MEMBER (4A)

Heard. As the cause of action and the relief
sought in the above mentioned OAs are identical, these are

being disposed of by this common order.

2. The applicants have impugned the order of the
Railway Board as passed by them on 24.5.2001, which was
forwarded to the Principal Director of Audit, Northemn
Railvay vide their dated 3.7.2001 whereby the facility of
1st class 'A' pass availed by them as Gazetted Officers in
the pay scale of Rg.6500-10500/= has been withdrawn on

the ground that, sccording to the respondents, the said
grade is a non-Gazetted grade in the Railways and further
that they have taken the said acfion on the basis of the
judgewent of the Honfble Supreme Court as given on 20.4.1993.



3. The facts of the matter, briefly, are that the ¢
applicants (applicant No.1 being the Association of Section
Officers/Assistant Audit Of ficers of Northern Railway Audit
De partment and being a representative body of these Officers
and the other applicants being individual officers holding
the grade of Section Officers/Assistant Audit Officers in the
pay scale of Rs,$500-10500, and now Rs.7h00-11500), have
been attached with the Railways and claim that they are
entitled to the privileges like free jourrey passes, duty
passes, use of rest house, allotwent of rallway accommodation
etc. in terms of the Railway Board letter No.B(G)58PS5.20/1
dated 14.4,1960 (Annexure A-5). The applicants have claimed
that they have been avalling themselves of the said
facilities, particularly, in this case, free railway Passeqy
for their private journeys as well as duty passes for their
official work with the sam® scale of passes as available

to the Railway servants.

L. Giving a little history of the matter, the applicants
have submitted that prior to the S5th Central Pay Commission
report, the Assistant Audit Officers, although classified

as gazetted officers (Group B), were placed in the scale of
Rs.2000-3200 while in the Railways Gazetted Officers (Group B)
were in the pay scale of Rg,2000-3500/-. As the applicads
were also Gazetted Officers (Group 'B'), they had claimed

first class 'A' passes as given to the Gazetted Officers
(Group B) in the Railways and that also in the same number

as is being given to the Gazetted Officers (Group B) in the
Railways. As the respondent No.1 i.e., the Ministry of
Railways did not agree to the claims of the applicants,

the matter Wwas pursuved in the Court which finally reached

the Hon'ble Supreme Court through the Principal Bench of

this Tribunal and which was finally decided by the

Hon'vble apex Court on 20.4.1993, rejecting the claim of

the 'applicants on the ground that the scale of pay of the

Assigtant Audit Officerawas lower than the wminimum scale of
NN
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pay of Group B Gazetteg Officers in the Railways who were

in the scale of p’ay of Rg.2000-3500/-, Now the applicants
have claimed that after the 5th Central Pay Commission's
report, their pay which is in the scale of Rg.6500-1 0500/ -
1s similar to the pay scale of the Section Orficers

working in the Railway Board who are also Bazetted Officers
(Group B) and who were earlier in the scale of pay

of Rs.2000-3500/-_-- and who have now been Placed in the pay
scale of Rg.6500-10500/-. Now the ’S/Gntention is that/

there being no disparity A their scgle of pay and that

Of the Section Officers in the Railway Board and both being
Gazetted Group B Officers, the applicants are eligible

for all the facilities 1p regard to railvay passes as are
being made available to the Section Officers in the Railway
Board in terms of the letter of the Railway Board placed

at Annexure A-5  and which have been, according to the
applicants, reiterated in the letter of the Ministry of
Railvays (Railway Board) dsted 1.2.1999 (Annexure A.7),

In the light of the scales of pay of the applicants as well
as of the Section Officers in the Railway Boargd being the same
and the instructions of the Railway Board in regard to
availability of the rallvay passes in 1st class 'A' category
being available to the Gazetted Officers (Group B) in the
Railway Board, the applicants have submitted that

the impugned order dated 19.1 «2001,directing the Rallvways
to withdraw the said Privilege and farious Tacilties

as admissible to the Gazettegq Orficers in the Railways

from the Assistant Audit Officers on account of the fact
that the gscale of Pay of Rs.6500-10500/- is not the scale

Of pay of the Gazetted Officers (Group B) in the Railways
and also on the basis of the fact that the matter has
already been decided by the Hon'ble Suprems Court vide their
Judgement dated 20.)+.1993, has caused grievance to the
applicants. Accordingly, they hayx submitted their
representation to respondent No.2 on 5.8.2001 through

iwt No.3, giving detailea Justificatien for
/-;_-:
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restoration of th® said facilities which had earlier been
given to them on the basis of parity brought out in their
Pay scale after the 5th CPC report. A reference has
been made to the fact that colleagues of the applicants
working in Lucknow, Allahabag, Moradabad, Jodhpur and
Bikaner Divisions of Northern Railway and other Zonal
Railvays have also challenged the impugned orderdof the
Railvay Board by filing petitions in Allahabad Bench,
Jodhpur Bench, Mumbai Bench and Gauhati Bench of thig

Tribunal and in which cases interim orders have been issued
for waintaining status quo.

5. The applicants have submitted that the impugned
orders of the respondents are 1llegal and discrcminatory
on the gpound that the orders of the Railway Board themse lves
have provided that all Group 'A' and Group 'Bt Officers

are entitled to 1st class 'A' Pagses and the applicants
being Group 'B' Gazetted Officers cannot be denieqd the
facility as is already available to Similar officers in the
Railway Board. The abPplicants have also taken the position
that the Hon'ble Supreme Court had rejected the ir cases

on thé ground that theugh' they were Group 'B' Gagetted
Officers, their pay scale was lower than the Group 'B’
Gazetted Officers working in the Railvays. Accordingly,
they have further argued that ndwzzg:ir scale of pay is
similar to the scale of pay of the Section Officers in

the Railway Board, they should be given the same facility
as 18 available to the Gazetted Officers Group 'B' in the

Railway Poard.

6. In support of their contention, the applicants
have referred to the decision of the Hon'ble Supreme Court

in B, Sadagopan v, Food Corpn, of Indis ( 1997 SCC (1&S)

895 ) in Civil Appeal No.10651 of 1983 decided on March 20, 1997
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in which, among other things, it was up-held that

re laxation of eligibility conditions by executive instructions
is non-permissible and ultra vires. The applicants have

also referred to the duties of the Deputy Comptroller and
Auditor General of IndiaIth is assisted by a Principal
Director (Railvays) at Headquarters amd further assisted by
Zonal Princ;ipal,DirectOrs of Audit under the De puty
Comptroller and Auditor General of India having their Officeq

at the Headquarters of the Railways to which the

yare attached,
to show that they are part or

the Railway get-up ana they
also look after the Railway Boarg (Bst ablishment & Operation)

and gg gych they are comparable with the Section Officers

of the Railway Board in matters of status and facilitiegy,

4 reference has also been made to the decision of the

Hon'vle High Court of Judicature for Rajasthan at Jodhpur in

R.P, Mathur & Org, Y. Ihe Union of India and Others

D.B. Civil Writ Petition No. 146L4./2002 decided on 19th February,

2003 in which while sett ing aside the judgement of the
Tribunal, a direction was given to the Tribunal that the
application of the petitioners be decided afresh in accordance
with law in the light of the observations of the Hizh Court
as glven in the said order. The Hon'ble High Court alloving
the said OA, and setting aside the judgement of the Tribunal
in OA No. 187/2001, directed the Tribunal to decide the OA
Of the petitioners afresh in accordance with ks law in tre
light of the observat ions made in the s aid orders of the
Hon'ble High Court. The relevant portions of the order/
Observations of the Hon'ble High Court read ss under:

"Apparently after the recommendations ef
5th Pay Commission were accepted and the new
pay scales came to be implemented according te
learned counsel for the petitioners no such
disparity remained, which could exclude the Ass istant
Audit Officer (Group B Gazetted) from parity

in the matter of issue of passes and P.T Oy,
/WJMG—/ )7[;9\ with officers of Railway falling in the same group,

okt . e ey
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This question has not zat all been examined by the @
Trivbunal, that whether xiem there exist disparity

of pay scale after implementation of recommendations
of 5th Pay Commission or there is a comparability

Of pay scale between Group B Gazetted Officers of

the Comptroller and Audit De partment or for that
matter members of I.A, & A.S. and Group B Wazetted
Officers of Railways.,

In our opinion, to applyz'p?inciple&of
decision in Central Railway &udit Starf Agsociation ,
(Supra) an enquiry into the facts by the Tribunal
was esgsential, Firstly'to which category of Officers
class pass 'A' category of passes were made
available under the Railwaydsat the commencement of
revised pay scals as per recommendat lons of 5tn
Pay Commission,and secondly what 1s the comparat ive
Parity in the pay scale of Gr. 'B! Gazettedq Officers
of Railwvay viz-a-vig Gr. 'B! Gazetted Officers of
IA & AS working under the Railways. It was not
declared in the aforesaid judgement of the Supreme
Court that in all circumstances, even if there is a
Pay parity or there is alteration in the notifiation
extending the benefit of passes/PT0s to the Pay scales

introduced as per the réecomendations of Sth Pay CommissiOn:

parity in the matter of issue of passes and FrO0g
cannot and shall not be maintaimed. It all de pends
on finding out the parity in the pPay amongst Gazetteq
B Officers coming from two department s vizea-viz

the facilities of passes and PTOs made available to
such of ficers on the hasis of their Pay scales,

Therefore, the judgement of the Tribunal suffers f'ronb

error avparent on the fgace of record and cannot be
sustained."

and the Mumbail Bench of the Tribunal appears to have taken
the following views:.

‘cVV\r—x/owf\/

"9. We have carefully read the aforesaid Judgement
of the Hon'ble Supreme Court and findg that the last
four paragraphs provide guidance in deciding this
0.A, also. The ideal situation would be where

the system of passes and the criterion for issue of
passes to "outsiders” like the Applicants working

P

DA

B R A -

4 v e




$ 15 3 @

in Railways is spelt out mope clearly, but except
for a very old circular of 14.4,1960 nothing recent
in that direction hag been brought to our not ice,
That circular will not help us now. It will even
nowv be oren to the Railways tot ake sSpecific policy

decision in regard to suych Férsons to be applied
prospect ively,

10, We have also gone through the decision made
by the Jodhpur Bench of this Tribunal at. 10.4,2002

in OA No, 187/2001, & copy of wWhich has been brought
to our notice. learned counsel for the Respondents
argued that this matter has been dec ided xmat by the
Jodhpur Bench in the aforesaid OA and the decision

and reasoning maybe followeq by this Bench. In any
cas®, since @e are not dif“ering in our conclusion
with this OA, the plea taken for reference to a Larger

> Bench also becomes unriecess ary,

11, In view of the above position, we are unable
to provide the relier sought by judicial determination.

This 04, is therefore, dismissed with no orders as to
costs."

7. The respondents (respondent No.1) have, however,
held that the Assistant Audit Officers tapplicants) are not
Railvay servants. In their opinion, though they are working
inthe Railway Department, they are the officers appointed by
the Comptroller and Auditor General of India and work under

<J his control and supervision. They have defined the Railway
sérvants, as defined in Rudes in Colum (h) of Ryle 2 of the
Railway Servants (Pasg) Rules, 1986 as follows:.

"Railway servants weans a Person who 1s a member

of a service or who holds a Post under the administative
control of Railway Board ang includes a person who hold a
Post in the Railway Board. Persons lent from a

service or post which is not under the administrative
control of the Railway Board to a service op post

which 1s under such administrative control do not

come within the scope of this definition. Thisg term
excludes casual lagbour for whom special orders have

W been issyeqd.”

—
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8. In the opinion of the respondents, granting of Group '

B @Gazetted status to Assistant Audit Officers in the grade
of Rs.6500-10500/- is an internal matter of the Audit

De partment. Conferment of benefits and privileges ss are

applicable to the Railway servants on non-Railway staff

of the Audit Department, in their opinion, is not prorer,

as they are not equivalent to Gazetted staff on the Railways.
Stregsing the history of the Gazetted status of the Assistant
Audit Officers, they have submitted that they were designated
as Group B Gazetted from time to time t1ll the 5th Central
Pay Commission, but the sasme was not done for the grant of
higher class travel facilities as available to the Railway
officers. To support their contention, they have referred

to the decision of the Hon'ble Apex Court, who have

held that the Assistant Audit Officers are not be be equated
with Group 'B' Officers of the Indian Railways as their

acale of pay is lower. They have submitted that even in the
revised scale of pay, as recommended by the 5th CEC, the
Assistant Audit Officers, who are in the revised scale of

pay of Rs.6500-10500, are in lower scale than the apex

Group 'C' scale of Indian Railways, in which the grade

of Rs.6500-10500 and even higher grade of Rs.7450-11500

are non-Gazetted and Growp 'C' posts. They have further
submitted that the grade of Rs .6500-10500 has been given

to Group 'B' Gazetted only in the Ministry of Railways. ®
In their opinion, the special status given to Group 'B'
GAgetted in the Ministry of Railways camnot be extended to
non-Railway staff for purposses of hisher travel facility,
as the same is not avallable to similarly placed Ballway
employees in the field. In this connection, they have
referred to the decis jons of the Principal Bench of this

Tpibunal in the various OAs, as referred to in the Counter
Affidavit filed by pespondent No.1., The relevant portionm

of the orders of the Principal Bench of this Tribunal
dated 13.3.8992, as referred to by the said respondent, reads

XWMunD&;' :' S




o' "In the sbove conspectus of the case, we are
not persuaded to accept that the applicat ions
have any established legal right for grant of
Privileges to them which are available to Gypoup
'B' officers on the Railways, who are admittedly
in the higher scale of bay, as compared to the
applications. Accordingly, the 0.A., is dismisseq.
The above reasoning is applicable mutatis
mutandis in all the 12 OAs i.e, 1544/91, 2%62/91,
1058/91, 1096/91, 1099/91, 279/90, 1098/91, 259/91,
261/91 & 1096 /91, Accordingly, they too are
dismissed., No costs."

The saild judgement of the Principal Bench of the Tribunal is
reported to have been up-he 14 by the Hon'ble Supreme Court

vide their judgement dated 20.4.1993, relevant portion of
which reads as under?

'Therefore, there is substance in the submiss ions

made on behalf of the Indian Railways that the
grievance sought to be weade out on behalf of the
Assistant Audit Officers lack merit and cause

to be rejected. We accordingly reject the contention
advanced on behalf of the Assistant Audit Officers
they they should be trested by the Indian Railways
on par with Railway servants classified in Group 'B'
in matters relating to the conferring of privileges
and giving of facilitieg,"

4 3

+ been done ]B‘y the Railways in issuing passes and FIOg to

The respondent s have pleaded that no injust ice has

Assistant Audit Officers. In their opinion, the applicants

1
cannot take recourse to Ministry of Railways lettep dated
14.%.1960 and demand Parity with Group 'B' Gazetted Officers

of the Railways for the purposes of issue of Passes and
FIOs. During the course of argument, the learned counsel
for the respondents has informed that the scale of pay of
Group 'B' Gazetted Officers in the Railways is Rs,7500-12000
which is higher than the secale of Pay of the Assistant Audit.

Officers. They have taken objection to the Principal
Director (Railways), Office of the Comptroller and Auditor

e———"."f’"



General of Ipdis having taken a position vide his letter
dated 21.9.1999 addressed to the Principal Director of Audit,
Southern Railways that Assistant Audit Officers inthe scale of :
pay of Rs .6500-10500 (Gazetted Group 'B') are entitleq - for
1ssue of 1st class 'A' privilege passes and FT0s, whieh

was relterated by the Audit Officer (Admm) vide his letter
dated 26.10.1999 as being contrary to the instructions
issued by the Ministry of Railvays and also as be ing out gide
their jurisdiction. In their opinion, the policy of issuing

of passes to non-Rallway staff is decided by the Ministry

of Railways from time to time and, therefore, the applicante
cannot take recourse to instructions issued by the Office of

‘ C&AG and claim higher travel facilities on the Railways.
According to them, theorders of the Principal Director and

Audit Officer (Admn.) as referred to hereinsbove are not propsr.
Finally, they have submitted that the caseq of the applicants
have been thoroughly examined in the Ministry of Railways and
Who have held that they cannot be equated with Group 'B
officers of the Ipdian RailWaysias the ir scale of pay is lower.

9. Re spondents No.2 and 3 (C&AG and The Principal Director
of Audit, Northern Railways) have maintained the positiom

that according to the letter of'M:Lnistry of Railways dated
14.4.,1960 (Annexure R-2/1), the facility of passes and PEgk

as available to the Railway servants shall be extended to

the Railvay Audit officials also. The Section Officers of the
Audit Offices have since been upgraded to the post of Ass istant
Audit Officers having the status of Group 'B' gazetted w.e .l
1.3.1984. The Railway Board vide its letter dated 27.7.1989
withdrew the facility of 1st 'A' passes and PEOs from the
Asgistant Audit Officers on the ground that their scale of

Rs. 2000-3290 is not equivalent to Group 'B! gasetted officers
of the Rallways which was Rs{2000-3500/-. They have also taken
note of the fact that being aggrieved by the orders of the

W Tribunal in various OAs, the matter was findlly setteled by

_ he Hon'vle Apex Court while dec iddng SLP (Civil) No.15586



pay scale of Assistant Audit Officer was lower than the pay
scalex of Group 'B' Gazetted Officers of the Railways and
accordingly the facility wae not gllowed. to the Assistant
Auvait O&cw;w availeble to Group 'B' Gazetted Officers
of the Railvayg. “O"®V®Ty yity the 5th CPC having merged
the pay scale of Rs.2000-320C and Rs.2000-3500 into one
scale ¥» of Rs.6500-10500, the Assistant Audit Officers of the
Railway Audit Department and the Section Of<icers of the
Railway Board have been placed in the same scale of PRy and
accordingly it was confirmed xha subse quent 1& that the
Assistant Audit Officers in the scale of Rs.6500-1 0500 are x
entitled to 1st Class 'A' Privilege Passes and PIOs as
clarified vide Anrexure R-2/3. However, this fact of

the matter was set aside by the Railway Board vide xhixx
their letter dated 19.1.2001 (Anrex. R-2/5) reiterating

the orders of the Hon'ble Supreme Court dated 20.4.1993 and
accordingly they withdrew the facilities from the

Assistant Audit Officers. The rest of the submissions made
by the said respondents are matters of record. They

do not seem to have pleaded specifically restoration of the
facility to Assistant Audit Officers.

10. Rejoinder to the counter reply filed by respondent
No.1 'has been filed by the applicants reiterating the fact
that they are entitled to issue of 1st class 'A' Pagses/
FT0s, giving the same history of the case as given in the
OA and also the fact that the said fac 1lity is avaihbg:&:
to them by virtue of the Railway Board's order of 1993 and
further that the sald facility has to be given to them

in accordance with the statutory rules of 1993. In the
rejoinder filed on behalf of the applicants to the counter
reply filed on behalf of respondents Nos. 2 ana 3, tue
uppriceinus nave submitted that the sald respondents had

supported their case in their counter affidavit filed Wwith

MMmbai Bench of this Tribunal in OA 549/2001 and in
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which they have taken the positicn that the Reilwavs c-annot.
tregt the applicants in any other manner than Gazetteg
Officers and they are legally entitled for all privileges
and facilities equal to their status. The applic ants have
also sought to contest the points raised in the addit ional
affidavit as filed by the respondent s§ briefly, submitted
the presumption made by the Principal Director (Railways) in
the Office of C&AG as contained in his letter addressed to
the Principal Director of Audit, Southern Railways, and as
referred to hereinabove, that the Assistant Audit Officers
(Gazetted Group 'B') are entitled to 1st class 'A' passes and
FIOs has been sought to be confirmed and further that
Comptroller & Auditor General of India, who is the
constitutional authority, is the competent authority to issuve

Pagses to the applicants under the Rallway Servants (Pass)
Rules, 1986,

11, The learned counsel for the applicants has,: referring
to the decisions, 'as.reported:in A'C 1995 Vol, 28 Page 258,
contended that the applicants should have been givén a notice

before withdrawing the facility from them. They have also
contended that statutory rules can be modified only by

statutory provisions and not by executive orders as has been

done by the respondent No.1 in the present case. °

12, The learned counsel for the respondents taking the
position that policy matters cannot be interfered with

by the Tribunal, have referred to the decisions of the
Hon'ble Supreme Court in Xarmail Singh & Another vs, Darshan_
Singh & Others  as reported in 1995 SUPP (1) SCC 760 ana

in the following other cases -

1. JT 1994 (1) SC 376; Premium Granites and Another
Vs. State of Tamil Nadu and Others,

2. 1991 (2) SCC_295; Director, Lift Irrigation

Corporation Limited and Others vs. Pravat
Yvo.  Kiran Mohanty and Others,
/

e
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3. JT 1993 (3) SC 474; Indian Railway Service

of Mechanical Engineers Asgociation and Others

Vs. Indian Railway Traffic Service Agssociation
and Another;

" BiRers Lon e Ommera'te 08 Soate"o
Electricity Board and Others; and
5. Agﬂ 138;02303001;;4 dhya Pradesh Ration Vikreta
Mlgﬁga Pradesg :gd Otgg':.“c. ve. State of
13, The respondents have also referred to the principles
as laid down by the Hon'ble Supreme Court in Transferred Case
(Civil) No.8 of 2001 with T.C, (C) Nos. 9 and 10 of 2001 and
W.P, (C) No. 194 of 2001 in BAICO Bmplovees' Union (Regd.)
3. Union of India & Ora, to support their point that judicial
intervention in matters relating to policy/policies is -
to be examined by the B@ds and that the Courts should refrain-
from interfering with economic decisions of the Government.
A number of other cases have also been referred to in the
said judgement of the Hon'ble Apex Court on different aspects

of the matter involved in the said case.

1k, The respondents have finally taken the view that

the matterlhas already been decided by the Hon'ble Apex

Court in which all aspects of the case including the gazetted
status enjoyed by the AssistantAudit Officers and cdaim of
parity with the Railway Officers in regard to pasee s/PFOs
have been discussed and the claims of the applicants made

in this regard have been rejected as the same lacked in
merit. The relevant portions of the orders of the Hon'ble
Supreme Court as contained in paragrarhs 1k, 15 and 16 of

their orders read as under?

"44, The submissicn made on behalf of the railways,

was to the contrary. According to the submission,
the fact that the Assistant Auvdit Officers in the
Railway Audit Department, on the pay scale of
Rs.2000-3200 are designated by the Comptrollsr and
Auditor Gereral of India as "Group 'B' Gazetted" is

«*/{_/1_/ VV»/ not sufficient to equate them with Group 'B' Officers

[
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of the Indian Railways who hold higher posts with ®
scale of pay of Rs,2000-3500. If the railvays sive the

facilities and privileges to the Agsistant Audit Officers

who are not rallway servants, treating them on a
par with railway servants of Group 'B', they could

find no valid reason to deny such facilites and privileges

to the railway servants holding posts on the pay scale
of Rs,2000-3200. If that has to be done, the Indian
Railvays would be required to exend similar facilities
and privileges to all railwvay servants who hold posts
in the Indian Railways on the scale of pay of
Rs.2000-3200. It means extending the bemefits to
thousands of railway servants involving heavy financial
burden on the Indian Railways. We find that the
content ions raised on behalf of the Assistant Audit
Officers, are unacceptable in that, if accerted, they
would lead to unjust results of the Indian Railvays
conferring special privileges and facilities upon

persons belonging to foreign department of Comptroller®

and Auditor General of India, while their own servants
who hold equivalent posts om the same scale of pay
will be denied such privileges and facilities,
Therefore, there is substance in the submissions made
on behalf of the Indian Railways that the grievance
sought to be made out on behalf of the Assistant Audit
Officers lacks merit and calls to be rejected, We,
accordingly, reject the contention advanced on behalf
of the Assistant Audit Officers that they should be
treated by the Indian Railways on par with railvay
servants classified in Group 'B' in matters relating
to the conferring of privileges and giving fac ilities.
Again, when the Railway Bervants (Pass) Rules, 19:4)
made in consonance with the classification of railway
servants, rightly made by the President of India
consequent upon the Railway Services (Revised Pay)
Rules, 1986 issued under the proviso to Article 309
of the Constitution, confer facilities or privileges
according to the class to which railvay servants
velong, they cannot be treated as rules which are
violative of Apticle 14 of the Constitution. Nor

can they be regarded as arbittary. Hence; the
contentions raised on behalf of the Assistant Audit
Officers on the unsustainability of the Railway

Servants (Pass) Rules, 1986 based on Article 14 of
the Const itution, warrant rejection as those lack

XW T5=Tn merit.
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15.  Coming to the last contention, viz. that the
privileges given to and facilities conferred om the
Assistent Audit Officers, who had been given the
status of "Group 'B' Gazetted" by the Comptroller
and Auditor General of India, between March 1, 19°4
and December 31, 1985, are discriminatory, all
that we would wish to say is that even if such
discriminatiem is brought about by the railways in
regard to the Officers of the same category, that is,
Assistant Audit Officers, such discriminatory
trestment accorded to a small number cannot be
availed of by the petitioners to obtain the benefit
of such wrongly conferred privileges and facilities,
However, we do not consider it approppiate to
pronounce upen the correctness of the conferment of
such privileges and facilitiegs on a small number of

4 Assistant Audit Officers in these petitions, when

they are not implesded by the petitioners as

® party-respondents, in these petitions. Hence, we
reject the last contention, as well.

16. We , theregore, find no good reason to disagree
with the order of the Tribunal impugned in thege
special leave petitions.™

15. From the above, it is observed that even though the
scaleg of pay of the Agsistant Awvdit Officers and also

of the Railway officers have since been revised by the Sth
4 Central Pay Commission and in the process the scale of pay
of the post of Assistant Audit Officers and Section Officers
in the Rallway Board have been brought at par, the Hon'vple
Apex Court has compared the Assistant Audit Officers of the
Orfice of C&AG with the Group 'B!' efficers of the Indian
Railvays and not with the Officers of the Railway Board
(Ministry of Railways). It has been submitted by the respondents
(Respondent No.1) and also taken note of by the Tribunal at
its various Benches while hearing the OAs on the subject and
also by the Hon'ble Apex Court that the comparisom has to be
made with the Railway Officers and not with the Officers of
the Beard (Ministry of Railways). The comparisonm with the

XL,M:’cf&“”/’%/ ZE%*T"
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Section Officers of the Railway Board for the purpose

of claiming facilities available to Group 'B! Gazettegd
Officers of the Railvays is not sccordingly relevant nor
appropriate. The respondents (respondent No.1) have
logically pleaded that the status enjoyed by the Section
Officers of the Railway Board (Ministry of Railways) is

by way of .- special dispensation and the same cannot be
claimed by the Assistant Audit Officers who serve in the
Railvays and who Jubstantively ©beleng to the Office of
the C&AG, Their contention that the policy in regard to
Passe s/FT0s as available to the Railway servants is decided
by the Ministry of Railways from time to t ime and that
orders xxx passed in 1960 by the Railway Board cannot be
the final orders in this regard can hardly be questicneqd.
It also aprears to be quite valid a. .. : . argument as
advanced by the respondents (respondent No.1) that it is
the prerogativé  of the Railways to decide the policy asg
well as the scales of thess Passes being extended to the
various categories of Railway servants including others
(Assistant Audit Officers) and the same cannot be decided
by the Organisat ion/Department who len& their serviceg to
the Railvays. It 1s also significant that the respondent s
\J No., 2 and 3 have not supported the case of the applicants
vide their counter affidavit. They have only:-sutmitted
the facts of the matter as done by them at differemt stages
on the basis of the orders of the Ministry of Railways
(Railway Board). They cbviously have not applied their
mind to the merit of the case of the applicants. On careful
consideration of the total facts as submitted by both the
sides, it is further observed that even though the applirants
have tried to establish the linkage of their Department
with the Railwvay Board (Ministry of Railvays) as being

part of them, it appears quite rational and logical

\ed—s oo
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that they are essent ially serving the Railways and not the
Railway Board. It is also noted that the applicants are
serving in the Railways and not in the Railway Board and,
therefore, to claim parity with the Section Officers of
the Railway Board does not appsar to be quite sustainable,
We also find that much of the matter as raised by the

two sideg in this regard relates to the policy in regard
to the Passes/FTOs as decided by the Rpilway Board
(Ministry of Railways) and we do not see any reason

why we allow ourselves to be involved in discussions on
different aspects of the said policy. As issuing of
Pagses/FT0s 1s within the prerogative of the Ministry of
Railways (Railway Board), it will be for them to review
the matter and issue instructions in this regard from
time to time on the basis of such review, It is also

a fact that the officials of the Comptroller and Auditor
General of India are not the substantive part of the
Railways. They are essentially on attachment to the
Railways and they do not sever their limkswith their
parent Organisation, i.e,, Office of the Comptroller and
Auditor General of India. The gazetted status as enjoyed
by them is, therefore, more relevant to the needs

of their parent Organisation and who have to ensure that
the same is given due benefit for. As regards the
facility to be enjoyed by them while serving the Railways,
they will have to go by the policy/guide~lines as laid
down by the Railways in this regard. Disputes, if any,
in thisegard have already been settled by the Tribunal
in various OAs and finally decided by the Hon'ble Apex

Court as referred to here inabove, As the matter, as

raised in this OA; has already been discussed in the earliep
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OAs and has also)adjudicated hy the

Hon'vle Supreme Court

we do not find any Justification or merit in the present
OAg

e ’Q‘W‘( A
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as to apply a fresh mind to the same issues which

have already been de liberated upon and settled as mentioneqd

above, Ip fact, for these reasons we have no option but

to accept the contention  of the respondents that this cage

is hit by the principle of res Judicata and should be
dealt with accordingly,

16. Having regard to the facts and circumstances of

the case and also after having heard the learned counsel

for the partiles and keeping in view the decisions as cited
q\ by them, we do not find any merit in the OAs under
discussion/adjudication and accordingly the s ame are

| dismissed. There shall be no order as to costs.

(BH BHUSHAN) | (SARWESHWAR JHA) -
ﬁgﬁasa (J) MEMBER ( A)
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