
"/

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

OA No.1222/2003

New Delhi this the 15th day of September, 2003

Hon'b]e Smt.Lakshmi Swaminathan, V'ice Chairman (J)
Hon'bIe Shri V.K.Majotra, l,lember (A)

Shri Kanwar Bhan
S/0 'late Hari Chand Pabreja
11-G, Rai'lway Colony, Shaml i,
D'istt.Muzaffar Nagar (UP)

. .Appl icant
(By Advocate Shri N.M.Popli )

VERSUS

Northern Rai lway
Baroda House, New Delhi
through its General Manager.

Divisional Rai'lway Manag€F,
Northern Rai1way, DRM Office,
Chelmsford Road, New De'lhi.

3. Divisional Personnel Officer,
Northern Railw6y, DRM Office,
Che1msford Road, New De'lhi.

..Respondents
(By Advocate Shri Shailendra Tiwary )

ORDER(ORAL)

( Hon' b'le Smt. Lakshmi Swami nathan , V i ce Chai rman ( J )

This is the second round of l itigat'ion f i led by the
&)^ f'z-

applicant as he had filed earlie2Original Applicat'ion (OA

1894/89) which was disposed of by Tribunal's order dated

10.7.1990.

2. By the aforesaid order in OA 1894/89, the

Tribunal had observed that the only issue left for

disposa1 then was the treatment of the period of absence

f rom 5.3. 1985 ti I 'l the date the appl i cant resumed hi s

duty. As the Tribuna1 felt that 'it was not possib'le for

i t to dec'ide whether the app'l i cant was de1 i beratel y

absented himself from 5.3.1985 or he had been prevented
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f rom perf orm'ing hi s duty on the basi s of the materi a1

before them, d direct'ion was given to the respondents that
they shall hold a proper inquiry in regard to the alleged

unauthorized absence of, the appl icant, after g'iving him

reasonable opportuni ty to parti ci pate 'in the i nqui ry.

3. After the aforesard orcler of the Trrbunal was

passed it appears that after further delay, the

respondents issued Memo.of chargesheet ctated Zg.1Z. 1992

with regard to the period of his a1'leged unauthori zed

absence f rom duty. The maln contentron of Shri N.M.pop1i,

learned counsel rs that the responctents have not cared to
complete the pending Departmental equiry initiated aga.inst

the applicant in the year, 1992 even till date. He has

stressed on the facts that as many as five Enqui ry

off icers have been changed from time to t'ime and the fact
that it was only when the applicant sent a'legal notice to
the respondents on which they final ly issued the

charge-sheet 'in 1992. Even though the Tri bunal i n the

order dated 1 0. 7 . 1 990 i n OA 1894/89, had permi tted the

respondents to hold an enquiry and give a reasonable

opportunity to the applicant to participate in the same.

He has subm'i tted that the I ast date on wh r ch the

Departmental enquiry proceed'ings were he'ld was on

26.6.1 997, when because of the non-appearance of the

deal ing clerk and non supply of add'itional documents, the

enquiry did not proceed. He has subm'itted that on each one

of the dates when the enquiry was fixecl prior to this date

in June 1997, the applicant was present ancl it was only on
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the ground of non supply of additional documents the

enquiry has not been comp'leted within the time st'ipulated

in the administative instructions or even within a

reasonable time which may be allowed for this purpose. In

the circumstances, learned counsel has submitted that the
af?

app'l icant UeinSflowly paid class-IV employee who has faced

the Departmental proceedings for a number of years should

not be made to suffer any further due to the inaction and

de]ay caused by the respondents i n conducti ng the

Departmental proceedings in accordance with law and the

relevant ru'les. He has relied on the judgements of the

Hon'b1e Supreme Court in State of A.P. Vs. Dr' K'

Ramachandran (1998) SCC(L&S) 1001, State of Puniab and

Others Vs. Chaman LaI Goyal (1995(2)SCC 57O) and Abdut

Rehman Antulay and Others Vs. R.S.Nayak and Another

( 1 992 ( 1 )SCC 225). Learned counsel has, therefore, prayecl

that the chargesheet dated 28.12.1992 issued by the

respondents may be quashed and set asi de w'ith al I

consequential benefits.

4. We have seen the reply filed by the respondents

and heard Shli Shailendra Tiwary, learned counsel. He has

drawn our attention to the averments made by the

respondents i n Paragraph 4. 15 that the appl 'icant di d not

co-operate with the enqui ry officer and as such the

proceedings are pending against him tiIl date. He has also

submitted that the applicant has been asked. again and

again to submit his two passport size photographs and his

date of birth certificate to comp'lete his service record
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forwh.ichtherespondentshavesentseveralreminders'

copies placed on record. According to the learned counse'l

for the respondents, defence helper of the applicant had

required applicant's service records which were

incomplete. It was for that reason that the respondents

ha*rrepeated]yaskedtheapp]icanttosubmithistwo
passportsizephotograpsandhisdateofbirthcertificate,

in order to comp'lete the service record'

5. However, to the repeated questions from the

Bench, it iS relevant to note that the learnect counsel for

therespon(lentswasunabletoshowanydocumentsfromthe

Departmental enquiry to substantiate that the aforesatd

documents asked by the reaspondents were relevant to the

pendingDepartmenta]proceedings.Hehassubmitteclthat

the applicant has ioined *futtn" respondents as Khat'las1

on 4.3.1g74 and the present Departmental procedings,which

isthesubjectmatterofthisoAandthepreviousoA
(oA 1 894/89 ) were regardi ng certai n a1 1 eged unauthori zed

absence from duty w.e.f. 5.3.1985. The respondents have

a'lso not produced any letter f rom the defence helper/

assistant of the applicant asking for the service records

and other documents from the responctents nor they have

shown in what manner these documents referred to rn their

reply affidavit are relevant to the pending Departmental

proceedings. Indeed, when the respondents fiied their

counter reply on 3.7.2OOg, it was for them to substantiate

their avermentsrbY producing the relevant documents and to

p.lace them on record,which they have fai.led to do.*
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6.Wehavecarefullyconsideredthepleadings
the submiss'ions made by the learned counsel for

parti es.
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7. A perusal of our previous order dated 10.7.1990

in oA 1ss4/Bs rired by the "r;., 
i" nff+{rk was or

the opinion that the only issue left for diEposal was

regarding the treatment of the period of absence of the

applicant from 5.3.1985 to the date of his resuming duty.

As suffic'ient materials were not produced before the
,t^roArL P*

Tribuna'l , as also'in the present case, the Bench has come
L

to the conclusion that it *as not possib]e to decide

whether the applicant had de'liberately absented from duty

w.e.f. 5.3.1985 or he had been prevented from performing

h'is duty. For this purpose, the respondents were asked to

hold a proper enqui ry after giving h'im a reasonable

opportun.ity to participate 'in the enqui ry. In pursuance

of this order, the impugned memo.of chargesheet dated

28.12. 1992 has been issued to the app'l icant on 28'12' 1992

on the a1 leged unauthori zed absence from duty from

5,3. 1 985 onwards.
f

g. In the circumstances of the case, w€ are unable

agree with the content'ion of the 'learned counsel for

e applicant that the nature of charges levelled against

m are not serious. #:w"ffitwe f ind merit in what he-Jras
a-;!"d,trg tro-

bmitted that the respondents nowhere acted,ins pu/suing
L

e Departmental proceedings initiated against the

pl i cant . i n accordance wi th ]aw and the rel evant rul es '
I
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The repl y f i l ed by the respondents 'is not at al I

satisfactory for the reasons given above, namely, what is
the re'levance of the documents i.e. the two passport size
photographs and his date of birth certificate to be given

by the applicant with regard to the comp'letion of the long

pendi ng Departmenta'l proceedi ngs agai nst him. However, w€

note from the averments of the respondents that the

applicant is not co-operating with the enquiry officer
which has at the same t'ime been denied by the appl icant.
l{e have a'lso considered the judgements re'l ied upon by the

learned counsel for the appl icant.

9. The j udgement of the Hon'b'le Supreme Court i n

Dr.N.Radhakrishan's case (supra) is app'l icable to the

facts in th'is case and we have considered the relevant

facts and circumstances of the case. Taking into account

the ba'lance of i nterests of both the parti es, the

seriousness of the charge level led against the appl'icant

of alleged unauthorized absence from duty for more than 5

years and the fact that part of the enqui ry has been

completed on the memo.of chargesheet issued on Zg.12.lgg2,

we are of the view that the Departmental enqutry shoujd

not be quashed at th'is stage. To this extent, the prayer

of the appl i cant fai I s and i s rejected. However, as

mentioned above the conduct of the respondents in pursu.ing

the Departmental proceedings is also found not at ajl
satisfactory, as nothing prevented them from concluding it
in accordance with ru'les and relevant instructrons instead

of lingering on with it for years. fn the
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circumstances, we consider it appropriate that the OA

should be disposed of with the following directions:-

( i ) The respondents shal I comp'lete the pendi ng

Departemtnal proceedings init,iated against the appl icant

by the Memoradum of chargesheet dated 28.12.1992 as

expeditiously as possible and in any case withrn a periocl

of three months from the date of receipt of a copy of

this order in accordance with 1aw/rules and the relevant

i nstructi ons;

( i i ) In the ci rcumstances of the case, the

respondents are directed to pay cost of Rs. 5000/-(Rupees

f i ve thousand on'ly ) to the appl i cant wh'ich shal 1 be pai d

within one month from the date of receipt of a copy of

this order.

( v.r.Majotra )
Member (A)

sk

( Smt.Lakshmi Swaminathan )
Vice Chatrman (J)
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