
'CENTRAL ADMINISTRATIVE TRIBUNAL 
PRINCIPAL BENCH 

0. A. NO. 1 70212003 
with 

0.A.No.117512003 
O.A.No.2547/2003 

New Delhi, this theO-, (lay of February, 2004 

HONBLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN 
HONBLE SHRI S.A.SINGH. MEMBER (A) 

(1) O.A.No. 1 702J2003: 

Dr. Devinder Tewani 
Chief Medical Officer (Group A) 
Govt. of NCT of Delhi 
Presently working in Govt. 	 - - 
Dispensary, Balleet Nagar 
New Delhi. 	 .. Applicant 

Union of India: through 	 . 

1. 	The Secretary 
Govt. of India 

LMinistry of Health and Family Welfare . . 	. ... 
Nirman Bhawar, 	 . . 	. 
New Delhi. 	. 	

. 	. 

2. 	. Lt. Governor through: 	. 	 . •: • • 
The Chief Secretary 	 , 	... 
Govt of N.C.T  of Delhi 

	

_.,.Delhi Secretariat 	 . 	 . 	. 	. . 
I.P.Estate 	 '- 	 •• • 	. 	. 	•. 
New Delhi. 	 ., .. Respondents 	• • 	. 

(2) _A,, Nofl15/2003-  

Dr. Ritu Mathur 	 . . . . . 	.. 	....• 
Chief,Medical Officer 	 S 	

. . ... ....

.. - - 	 - 	- . 	 . .. 	
:._-.................. Govt. of N.C.T. of Delhi 

presently .working in Govt 	 . 
Dispensary 	 -. 	•- 	:A 

Saiaswar,i..Vihar, 	 . 
Delhi 	 ... . Applicant 	. 

Versus 

Lt. Governor: Govt. of N.CT. of Delhi 

. 	The Secretary 	 S  
Govt. of India 
Ministry of Health and Family Welfare 	. 

• Nirman Bhawan  
New Delhi. 	 . 	 . S 	

• 

2. 	The ChièfScretary 
Govt. of N.C.T of.Delhi. 	r S  • 

- 	Delhi Secretariat 	 S  
I.-P.Estate 	 S 	 • 	 • 	 .' . ..- 

New Delhi 	 .. Respondents .•. 
	S 
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(3) 0Q2iLQL. 

Dr. 	Ashish 	Kucriar 	Chttpr 
s/c 	[Yr , 	Gobind Lal 	ChatLer lee 
Chief Medical 	Officer 
Govt. 	of N.CT. 	of Delhi 
presently 	workjr10 	in 
Government Dispensary 

V 	 Paschjrn Vihar 
New Delhi. V 	

.. 	A.opiicart 

Versus 

Li:, 	Ciovernor: 	Govt. 	of 	N. C. T. 	of 	Delhi 

Throuch 

The Secretary 
Govt. 	of India 
Ministry of •Healtti and Family Welfare 
Nirman Bhawan 
New Delhi. 

The Chief Secretary 
Govt. 	of N.CT.of Delhi 
Delhi Secretariat 

Estate 
New Delhi. 	 .. 	Respondents 

Present: Ms. 	Meenu Mainee forShrj B.S.Majnee, 
learned counsel for the applicant in all 	the cases. 

.Shri.T.p..YadaVforVShrjVjpafldita V  V 

learned counsel for respondent No.2 in 
O.A.No.2547 /2.003 

V . V Shrsurbh Ahuja for ShriAjh 	Luthra, 
respodet 	in:oA J175/ 2003. 

Shri 	VS.R.Krjshna. 	learned counsel for 
respondents in:-

OA: 1702/2003 and OA 	117 5/ 2003. 

Ms. 	SumedhaSharrna 	learned counsel for 
V respondents in OA 	1702/2003. 

ORDER 

Justice v.s. 	Aggarwal:. 

By 	this co' mmon order, 	we propose to dispose of 

the 	three 	Oriajnal 	Apolicationis 	No.1702/Z003, 

11 7 5 / 2 003 	and 	2547 / 2 003 	because the 	basic 	queStjor 

involved in all 	these applications are identical. 



2. 	By virtue of the applications that have 

been filed the applicants pray quashina of the order 

of 20, 12. 2002 whereby they have been ignored for being 

placed in the grade of Chief Medical Officer Non 

'Functional Selection Grade [for short CMO NFSJ J and 

for a direction to conduct a review Departmental 

Promotion Committee Meeting to consider their claim. 

3. 	The applicants had all joined the Central 

Health Scheme. They joined the said service sometime 

in 1986 onwards. They earned their promotion in the 

Senior Time Scale after completing four years of 

satisfactory service in the Junior Time Scale. 

Promotion was further earned as Chief' Medical Officer 

(Junior• Administrtjve Grade). The next' sc&le is that 

of Non Functional Selection Grade of Rs.14300-18300 

4, 	The applicants contended that in theyear 

2000, the Central Government 	had issued . Dynamic 

AssLred Career Progression Scheme for 'Doctors in terms 

of which a Doctor having worked for foutyears in the 

Junior ' Tie Sc''iffbe rooted to the Senior Time 

Scale and after putting in. five years service in the 

Senior Time Scale will :b 	placed in Junior 

Adminitrative Grade. 	Thereaftr, having completed 

four years service in Junior Administrative Grade he 

or she would be placed in the Non Functional Selection 

Grade referred to above. 

5. In accordance with the said Scheme, Doctor 

having 13 'years of service will be placed in the grade 

of Non Functional Selection Grade. 	The applicants 



m 	tildt t, Y have 	comojeted more t h a n 	t he 

orescr-  ibed number of years for the Non Functional 

Selection Grade of Rs. J 300-•1 8300. 	T h e r e ai'e 952 such 

Chief Medical Officers in the General Duty, In 

accordance with the seniority list, issued by the 

respondents 	the applicants were well w th nthe zone 

of consideratior 	The resnondents are alleed to have 

ignored the applicants, arid adopte& the method of 

selection1  in the Departmental Prorriotjort Coimjttee, 

.ignorjqthe claims of the app1i:cats. 

•. ' 	The applicants contend that it is an 

upgradedpost and therefore the seleotton, method could 

not bC adopted. The scale should have been granted on 

hais. of sniority subject to fitness. 	Furth•ermoe 4  

it is asserted that their Annual Confidential Reports 

have been downgraded without communicating the remarks 

and 	in a n y case once the remark awarded is 	Good 

which .. i's belo) the benchrnark the impned.oer . is ka 

liable tobe quashed. 

7. The applications have been dontested. The 

main reply has been filed in OA 1702/2003. The basic 

facts have not been disputed. .. It had been asserted 

that in General Duty Medical Officer sub cadre of 

Central Health Scheme, the promotion from Medical 

Officer to Senior Medical Officer was time boUnd 

without linkae to vacancies on basis of 

on completion, of four years 

regular 	ervice as Medical Officer. Promotion from 

Senior Medical Officer toChif Medical. Officer is 

also time bound without linkage to vacancies on basis . 	 . 



of 	.er?loritycum f i. t  n e -  on COrnpjétiori of six yers 
regular service in the orade or on Co(flp1etir of t  e n 

Years combined service as Medical Officer or Seriiot-
Medica1 Officer- 

 of whIch at least two years shall be 

as Sejçi; Medjoaj O;ñicer. 'Prornotjo from Chief 

Medical Officer to Chief Medical Officer (NFSG) was 

vacancy based arid limited to 30 per cent of senior 

duty posts on ompletiori of 14 years regular service 

in Group A service' on basis of criteria and 

procedLire )
rescribed by the Government from time to 

time. The Department of Personnel & Training-s 

guidelj5 dated 91Q1989 governing the 
promotion to  

NFSG, were being followed. It provides, interalia 

that the Departmental Promotion Committee should 

Consider the last five year of Anhual Confdenitjai 

Repor5 ofthe officers to, satisfy that, hejr overall 

performance wasGood and heo I r,
shehas at least two 

Verygood' gradings in the last f ive years. 

8. 	After 5.4. 2002..t: has been provided that 
in the General Duty Medical: 

Of.icers of Cetral Healtfi 
Servje., Medical 

Offide 	1lb td to Senior 

Medical Officer on completion of four years of regular 

service. 	Sénior Medical Offjcet- wjth five years of 

regular service as Senior Medical Officer will 
be 

promoted to the 
after completion post of Chief Medical Officer and 

of four years as Chief Medical 

Officer or on cornpletfon of 13 years regular service 

in General buty Medical Officer they would be promoted 

to Ch1f Medical Officer (NFSG). The, said order of 
5.4- 2002 

provides further that Other conditions for 

effecting prOmotion will be governed by the prOjsjons 
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of CeritHal Health Shem Rules. 1996 as amended irom 
time to- 

time and instructions of Dertmt 

Personnel & Traininq.  

I 
9. 	

it has been Pleaded that overallS gradina 

of the officer is determined by the 0epartenta1 

Pro(iJc>tic,ni Committee on hsjs Of their own observafic)r
I  

ta.kina into account the perorrnanhe of the officer as 

refLected 	the Annual Confidential Reports of the 

ast. ive years. The Departmental Promotion COmmittee 

has to decide whether benchmark prescribed h&sbeen 

attained or not? The communication of adverse remarks 

is relevant only to the entries made in the Annual 

Confidential Reports for the particular years. 

10. .Durjng the course of the subission, the 

learned Counsel for the applicants, in the first 

instance, contended that it was only upgradatio 
	of 

the posts and threfor 	the method of seiectjon so 

adopted coulcj not have been adopted 	 - 

11 	
In support of thou claim -reliance has 

\been placed on the decision of the Supreme Court, in 

Contempt Petition (Civil) No.304/1999 in Ciil Appeal 

No.1481/1996 titled All India Nn-Scheduled 
................................

ilway) 

The Supreme Court held: 

"It appears from all the 
decisions so far that if. as a reuit of 
reclassjfication or re-adiustinent there is 	rio. additional posts whiOh are created 
and it.. is a case Of uoqradafjon then the 
princjp) of reservatjong  will not be applicable. 	It is on this basis that 
:his Court on 9th November. 	1998 had 
held that reservatior) for SC & ST is not 

/ 



applicable in the uparadatjonof existing - 	
oost. and Clvil APpeal No, 1481 /1 996 and the connected matters were decided 
against the Union of India.. 	The effect 
of this is that where the total number of 
posts remained unaltered, though in 
different scales of pay, as a result of 

r) rearoui no and the effect of which may 
be that some of the employQes who were in 
the scale of Pay of Rs.550-700 will ao 
into the higher scales, it would be a 
case of upgradatiori of po sts and not a 
case of additional vacancy or post being 
created to which the reservation 
principle would apply. 	It is only if in 
addition to the total number of existing 
posts some additional posts are created 
that in respect of those additional oots 
the reservaticn will apply, but with 
regard to those additional posts the 
dispute does not arise in the present 
case. 	The present case is restricted to 
all existing employees who were 
re-distributed into different scales of 
Pay as a result of.thesaid upgradation. 
/ 

The Union of India shall re-work 
the seniority in the light of the 
clarification made today and report back 
within 6 weeks from today. 

List after 6 weeks." 

12. There is no dispute with the said 

proposition but the qLlestion which had come up for 

consideration is that whether the applicant can take 
-. 	 - 	 - 

advantage of the same or not? On 5.4.2002 in 

pur- uance of therecommendations of the Fifth Central 

Pay Commission regarding Dynamic Assured Career 

Progression Scheme for officers of Central Health 

Services the order was issued and the relevant portion 

of whichreads; 

"I am directed to say that the .Vth 
Central Pay Commission in para 52.15 of 
its report - has recommended a Dynamic 
Assured Career Progression (DACP) Scheme 

. for 	officers of 	the. Central Health 
Service (CHS). The matter has been uider' 
consider " at i o n of Government of India for 
some time. After careful consjderation 
the Government of India have accepted the 
recommendation and decided that hereafter 
in CHS promotion to various grades will 
be as under. 
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(i ) 	In 	L e rR I dJ 	liuty 
Medical Off ic.er (C;ONO) 	cadre. Medical 
Officer. (Rs.80tJ0--13500) wiJ.l be urornoted 
to 	Senior 	 Medical 	Officer 
(Rs. 10000-152Qo) 	or 	'.H.eticn 	of 	4 
(four) years of regular service. 	Senior 
Medical Officer with 5 (five) years of 
regulr service as Senior Medical Officer 
will be promoted to- the post of Chief 
Medical 	Officer 	(Rs. 1 2000--1 6500) and 
after completion of 4 (four) years in 
Chief Medical Officer grade, officer will 
be promoted to the.ost of Chief Medical 
Office,-  (Nonz_F,unctional Selection Grade) 
(Rs.14300-18300). 	Thus on completIon of 
13 years of regular service in the GOMO - . 
	sub cadre of CHS. Officer of GDMO sub 

cadre will . be promoted to -Cfrief Medical 
Officer (Noh Functional Selection Grade) 
(Rs' 1430:0-1300)." 

This clearly s.hcWtha.tafter13 years of service a 

person can onl.[be .pomoted.to Chief Medical 'Officer 

(NFSG) 	It cannot therefore be termed that it was 

simply upgradation of a particular post 	Promotion by 

itself would invoke certain procedure to be adopted 

13. . The.Depa.tment of Personflel & Training 

had 	issued necessary instructions dated 9.10. 1q89 

The relevant portion of these instructions read 

A' 
Service. •Guide1ines to-be 
fo.1:Iowed by the Selection 
Committee - Instructions on 

A. reference is invited to this 
Department's O.M. 	No.22038/1 /88._Estt (D) 
dated 6.7.88 on the above subject. 	The 
instructions contained therein have been 
carefully, reviewed. 	it has now been 
decided, 	in supersessior) of the ex1 isting 
iristruc.tjor,s that fo -  appointmer,1-  to the 
Selectjor, Grade in Grouo A Services1  which 
is 	rion-functic)al 	the 	following 
'procedure and criteria shall be 
fol'loed:- 

(i) Ar, internal committee wll be 
constituted 	to review 	the cass of - 
officers 'for NFSG" and to make su.-tabl'e 
recommendation 	. 	 . .' 

	

.. 	
.... 
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(ii)The Committee shall consider' 
the last five ACRg of the officer's. 

(iii) Ordinarily the Committee 
shall accept the final gradina giVen- - by the 

authority in each ACR unless thereare 
good reasons to depart from that grading. 

' 	

(iv) The Cothmittee should satisfy 
itself that the overall Performance of 
the officer was good and that he has 
atleast two very good' gradings in the 
last five ACRs. Such an officer would be 
consideredsuitable for NFSG.-" 

14. 	These fac'ts cl'erly. negative the first 

plea of the applicant that it was upgra I dat~ion of the 

same pot. In fact, we need'only to re-ernphasise that 

the method' of appointment and grant of Non Functional 

Selection Grade 
, has already been mentioned in the 

earlier instructj'ons 	It is, thQrefore 	'futile ' to 
attemp 	

that the method of selection could not be 

adopted by the Department? Promotion Committee 

15. 	
Somewhat Similar situation had arisen 

before this 
' Tribunal in Dr. S.Akhatar v. U !1!1jon of 

India in OA No.716. of 1991, decided on 10.2.1997 and 

it was' held that 'a Person could not earn promotior 

simply on" basis of - seniority keeoing in view the 

Offjde 'Mémorajdum issued by the Department of 

Personnel: & Trainjg dated 9.10.1989 which we have 

reproduced above. 	- 

Confronted with this Position. the 

learned counsel relied upon the decjionp of the 

Supreme 'court in the case' of 

v. 	 aflL (1996) 33 A TC 

217. The Supreme Court held: 
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What: we say in this order 

	

hai] not only 	cver the case of the 

	

ii'st r esoorder 	but: shall al so rea late 
the system of recording annual 
confidential reoorts prevalent in the 
u. P' 	Jal. Nigam 	the first neti tioner 
f'erej n, 

2 The 'first repondent was 
downaraded at a certain point of time to 
w h i c h 	the Service 	Tribunal aave 	a correctic-. 	Before the Hiah Court. 	the peti tionersPlea ,was that downgrading 
entries in confidential reports cannot be 
termed as adverse entries so as to 
obligate the Nigam to communicate the 
same to the employee and attract a 
represefltaticjr 	This argument was turned 
down / by the High Court. as in its view 
confidential reports were assets of the 
employee since they weigh to his 
advantage at the promotional and 
extensional stages of service. The High 
Court to justify its view has given an 

. 	 illust.raticn 	that 	if 	an 	employee 
legitimately hadearned an ou-tstariding 
report in a particular year which, in a 
succeeding one and without his knowledge, 
is reduced to the level of "satisfactory' 
without any communication to him, it 
would certinly be adverse and affect him 
at one or the other stage of his career.' 

e 	need.. to explain these 
observations of the High Court. The 
~Ni•gam has .ruies whereunder an adverse entry 

is required to be communicated to 
the employee concerhed but not 
downgrading.of an entry. it has been 
urged on behalf of the Nigarn that when 
the nature of the entry does not reflect 
any adverseness that is not required to. 
be commuicte - 	A' we view it the 
extreme 	illu$traticn given by the High 
Court may reflect an adverse element 
compulsorily communicable, but if the 
graded entry is of goihg a step down, 
like falling from 'very good' to 'good' 
that may not ordinarily be an adverse 
entry since both are a positive grading. 
All what is tequired by the Authority 
recording coni- idehtials in the situation 
is to record reasc,rs for such down 
gradi no on the Jersonai file of the 
officer concerned, and inform him of the 
change in the form of an' advice. 	If the 
varitior, warranted be not permissible, 
therf the very purpose of Wr- iting annual 
confidehtial reports would be frustrated. 
Having achieved an optimum level the 
employee on his part may slacken in his 
work, relaxing secure,by his - one time 
achievement. This would be an 
undesirable -situation. All the same the 
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sting of adverseress must, in all events, be 
riot reflected in such variations, as otherwise 
t h e y shall be communicated as such. It may be 
emohasised that even a positive confidential 
entry in a given case can perilously be adverse 
and to say that an adverse entry should always 
be qualitatively damaaina may riot be true, 	Jr 
the )insta.nt case we have seen the service 
record of the first respondent. No reason for 
the change is mentioned. The down aradina is 
reflected by comoarison. This cannot sustain, 
Having explained in this manner the case of the 
first respondent and the system that should 
Prevail in the Jal Nigarn. we do not find any 
difficulty in accepting the ultimate result 
arrived at by the High Court. 

It is obvious from the aforesaid that the Apex Court was 

basically dealing with the reivnt rules/instructions 

in U.P.Jal Nigams case (supra). Otherwise also the 

Court was. confined to the controversy where persons 

Annual Confidential Reports aredowngraded or they are 

. 	.. below aparjculap.benchIrk 	Ther.spondents have made 

available the Annual onfidntia1 Reports of the 

applicants 	:.Even if, for, the ake of arguments, we 

accept the cOntention of the 	licanst•jétthere was 

downgradatjon of their Annual Confidential Reports and 

that i.t should have been communicated still the 

applicant did not earn two Ve.ryaoodreports 	In that 

situation in an' 	 Promotion 

Committee rightly' ignored the 	applicant. . When 	a 

Departmental Promotion bomrnittee •has .acted in accordance 

with the instructions we find little ground to 

interfere. 	We have already reproduced the relevant 

irlstrL(ctions on the subject pertaini-ng to the applicants 

w h i c h prescribed that a person should have at least two 

'Verygocid' reports in the Annual Confidential Reports of 

the last five years. The applicants had earned 'Good' 

reports and they were never below to remark of 'Good'.. 

They did not have two Verygood reports in • last five 

years.. Therefore, to contend that-.decision in the case of 
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U.P. 	Jal Nigarn (supra) will come into play, 	will 	not 

apol v 	of- 	helo 	to 	the appi i. can ts 	in 	the pecular 	facts 

of the case, 

7. 	Ti't 	any 	event, 	the 	lear ned 	counsel 

contended 	that: even if the reports were Good' 	w h i c:h 

is 	below the benchrna k and h a d not been communicated 

they 	are adverse, 	and in SUppOrt'therecf relied 	upon 

the 	decisier 	of the Bombay Hiah C o u r t 	in the case 	of 

Dr. 	Binoy 	Gupta V. 	The _~Ljjkon of _India_.&__athqrS in 

S 	 Writ 	Petition No.3641 	of 2002, 	decided on 27.8.2002, 

18. 	We 	have already held that 	there' 	is 	no 

benchmark 	prescribed. 	T h e, 	applicants had 	earned 	 S 

Good 	reports 	All 	the reports 	are 
S 

positive 	in 

nature. 	The 	instructions that have been issued 	and 	- 

eproduced above, 	have not been challenged Acting on 

the 	same, 	the 	claim 	of .the 	appljdants haCbeen S 

ianored. 	Whe.n 	there is no benchmark prescrjbed 
- 	and 

the 	only 	methodology 	being adopted 	is that:there 

- 	.... 	 -should 	be 	two 	'Veryqood' 	reports 	in 	the last 	five 

yeats 	Annual 	Corifldentjal 	Reports, 	the applicants 

cannot 	press 	in to above said decLsion of the 	Bombay 

Hiah Court to their benefit. 

J. 	Reliance has further been placed on the 

decision of this Tribunal in Sri VSArora v.. 

Qthers. PA 1570/2001, decided on 7.5.2002. 

This Tribunal held that if there is a report which is 

'below the berichrr,ark and not communicated the same can 

be icoored arid should not be taken into accourjt 	We 

have stronq reservatir1s about the said decision but 

S. 	

. 	:... 
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even 	if we look into the same and ignore 	i t 	the 	n e t. 

results is 	t i. II 	the 	same, 	as from the 	perusal 	f 	t.h 

Annual. Confidential 	Reports of the applicants, 	it 	is 

evident, that, 	they 	did 	notearn two Very000cj 	reoort, 

in 	the last. 	('dye 	Years. 

20. 	On the contrary, we rfer with advantaae 

to the Oivi:siori Bench decision of the Delhi. High Court 

V 	in the case of Raj inder .Kurnar v. U 	of In..a 

Others. 	2001(91) Delhi Law Times, 170 wherein it was 

held that in such like situation, it cannot be taken 

to be adverse entry which requires communication. 

2.1.1 . 	In face of these facts, 	the Original 

App1jtjs being Without merit must fail and are 

dismissed. No costs. 

(S.A,Sih) 
Member (A.) 

(V.S. Aggarwal) 
Cha 1 rman 

/ NSN/ 

r f a 

nf 

f7fl 


