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~Chief Medical Officer
" Govt. of N.C.T. of Delhi -
. presently working in Govt.

-CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

(1) 0.A.NO.1702/2003
with
(2) 0.A.No.1175/2003
(3) 0.A.No.2547/2003
New Delhi, this theézofﬁ day of Februarv, 2004

HON BLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN
HON BLE SHRI S.A.SINGH, MEMBER (A)

(1) 0.A.No.1702/2003:

Dr. Devinder Tewani

Chief Medical Officer (Group "A")

Govt. of NCT of Delhi

Presently working in Govt. -
Dispensary, Balijeet Nagar

New Delhi. .. Applicant

Vo

‘Union of India: through

1. The Secretary
_ Govt. of India
Y.l Ministry of Health and Family Welfare
Nirman Bhawan ’ ‘

i: ___New Delhi. : | ﬁajf‘

2. - . Lt. Governor through:
' The Chief Secretary S
Govt. of N.C.T of Delhi ¢
“._..Delhil Secretariat
I.P.Estate
. .New Delhi.

(2) 0.A.No.1175/2003:

Dr. Ritu Mathur

Dispensary

Saraswari Vihar

Delhi. - - - Applicant
versus
Lt. Governor: Govt. of NC.T. of Delhi

1. The Secretary
Govt. of India
Ministry of Health and Family Welfare
Nirman Bhawan
New Delhi.

z. The Chief Secretary’
Govt. of N.C.T of Delhi.
Delhil Secretariat
I.P.Estate

. Respondents_;\ll

‘New Delhi. .. Respondents .. -

ok,




(3) OQA.N0.2547/2003:

D, Ashish Kumar Chatteries

s/o Ur. Gobind Lal Chattler jee

Chief Medical 0fficer

Govt. of N.C.T. of Delhi

presently working in

Government Dispensary

Paschim Vihar

New Delhi. . . Anplicant

. Versus
Lt. Governor: Govt. of N.C.T. of Delhi
Through'

.- The Secretary
/ ‘Govt. of India §
Ministry of Health and Family Welfare
Nirman Bhawan ' : '
New Delhi.

2. The Chief Secretary
Govt. of N.C.T .of Delhi -
Delhi Secretariat
o I.P.Estate , S
-7 New Delhi. _ ' -+« Respondents

Preseﬁf:-Ms..MeenuiMainéé:fOr-Shri}B;S;Mainee,

nselffor‘the applicant in all the

- learned cou
., cases.

'»V;gShri;T;D;Yadawmfon;Shri¢Vijé&ﬂPandita _
- learned counsel»for'respondent.Np;Z-in

0.A.No.2547/2003.

Shri. Saurabh Ahuja for Shri‘Ajesh Luthra,

1eaﬁﬁé6”éOUHselmforvrespoﬁdéhtéjiﬁfOAT

117572003,
~ shri V.S;R.Krishna;zlegrned1éOUn§él for
" respondents in-0A 1702/2003 and 0A"1175/2003.
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- Ms. Sumedhé,Sharma,vleé#ﬁéd‘counéel for
-HresppndentgwihAOA 1702/2003.

Justice V.S. Aggarwal:-
By this common order, we propose to dispose of
the three Original Applications No.1702/2003,

1175/2003 and 254772003 because the basic question

involved in all.these applications are identical.
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2. By virtue of the applications that have

been filed the applicants pray quashing of the order
of 20.12.2002 whereby they have been ignored for being
placed in the arade of Chief Medical Offioef Non
Functional Selection Grade [for short "CMO NFSJ' ] and
for a direction to conduct' a8 review Departmental
Promotion Committee Meetiné to consider their claim.

3. The applicani% had ail Joined the Central
Health Schemé. They joined the said service sometime
in 1986 onwards. ‘They earned their promotion in thé
SeniorI Time _Scale— éfter completing four vyeafs of
satisfaptor§ service ih ‘the | Junior Time  Scale.
Promotion was further earned as ChieflMedical Officer

(Junioﬁ-Adminiétrétive Ghadé). ‘The next'scale‘is that

 of Non Functional Selection Grade of Rs.14300-18300.°

-4;  The app;ié§ﬁt§fééﬁtendéa‘théf-in the vear
2000, the . Centra’;':gqver.nm_ent~ .had_ }séued tDynamio
Aséured Caféer Prégré;s}og'séheme foriéoctors in terms
of which a Dootqr-haVing'wdrked for fouﬁ;years'in the
Junior ’Tihé“SééIéTQifi%ng5?655fé3m?3ggﬁénééﬁior Time
Scale and after'putting in. five years service in the.
Senior Time Scale " will be placed in Junior
Administrative Grade. Thereafter, having completed
four vears service in Junior Administrative Grade he
or she would be placed in the Non Functional Selection
Grade referred‘to aboVe.
S. .Ih accordéhce with the said Scheme, Doctor
having 13 years of sefvioé will be placed in the grade

of - Non Functional Selection Grade. The - applicants
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claim that théy have completed more thén the
prescribed number  of  years for the Non Functional
_SélectiOn Grade of Rs.14300~18300. There are 952 such
Chief Medical oOfficers in the General Duty.  1In
accordance with the seniority list, issued by the
reswondents{' the appiicants were well within the rzone
of consideration. The respondents are aileged to have
igncred the applicants and adopted  the method of
selection in  the Departmental Proﬁotion Committee,
ignofiﬁéfthé claims ofvfhe applicants.

3 >6§i ‘Thé ‘aﬁplicants contend thét it is  an
‘upgraded post and therefore the selection method could
not be adopted The scale should have been granted on
-baSLs_ or qenlorlty qubwect to fltness. Furthermore.
-iﬁ 15 asserted that thelr AnnUdl ConfldentlallReports
’have been downqrdded WLthOUt communloatlnq theiremarks
“and ih‘;ahy' CdSe once the remark awarded is  ‘Gooed’
whiéh-,is below the benchmark the 1mpuqned order"is

liable to be quaShed.

B e Ik BT e e N

7. The applications have bheen Cdnfested. The
main 'réply has beén filed ih‘OA 1702/2003; The basic
facts have not been disphted.._It héd been asserted
that in  General Duty Medical Officer sub cadre of
Central Health Scheme, the promotion fr?m Medicai
Officer to Senior Medical Officer was %ime beund
without linkage to Vacancies on :basis - of
‘séniorifggédmﬁfitness' on comoletlon of #our years

regular service as Medical Offlcer Promoﬁlon from

Senior  Medical Officer to Chief Medical. OTficer _13 

also time- bound without linkage to VdC&hCleS on ba31sY"

b, =

N
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of ‘seniority~cum~fitﬁeés’.on coﬁ&ieélon of six vears
regular eervice in the arade or on completion of ten
years oembined qerv1ce as Medical Officer or Senior
Medlch\ Officer of which at least two vears shall be
as ' Senior MedJo 1 Officer, \Dromotlon from Chief
Medical ,Officer to Chief MedlCdl Officer (NFSG) was

vacancy. based and llmlted to 30 per cent of senior

\
duty - posts on completlon of 14 Years regular service

in. Group Ua- service on  bpasis of criteria and

procedure prescribed by the Government from time to
time, The Department of Pereonnel & Trainlng s
guideiines dated 9.10. 1989 governing the promotion to

NFSG; were belng followed It provides, interalia,

that - the- Departmental Promotlon Commlttee should«

-~

consider the 1last flve years of Annual Conf;dentlal
Reports of “the. officers to satisfy that thelr overall

performance' was' Good and he or she has - at least two

>Verygood grddlngs in the last flve years.

1

1Te§;  'Aftef 5 4'2ﬁ02 1t haq been provided that
in the Geeeral Duty Med10a1 Offlcers Of Central Health
Serv1ce.— Medical Offlcers wlllkﬁe“bFemoted to Senior
Medical . Offlcer on oompletlon of “four years of reqular
serv1ce. : Senlor Medical Officer "with flve yeare of
regular serv1ce as Seniqr Medical Officer wWill be
Promoted to the’ pbost of Chief Medicel Officer . and

after completion of four vyears 8s Chief Medlcal

- Officer or on completlon of 13 yedrs regular service

in Géheral Qyty Medlcal Off;cer they would be promoted
to Chief Medlcal Offlcer (NFSG) The said order of
5.4.2007 provides . further that other COhdlthhS for

effecting promotion will be governed by. the DfoViSiOHS
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“of  Central Health Scheme Rules, 1995 as amended  frop
time to- time and instructions of Department of

~

Personnel'&'Training,
td

’

9. It has been pleaded that overall- grading
of  the officer is determined by  the Departmentél

Promotion Committee on'basis of’?heir own observation

ta&ing‘ into accoUnt the perrormanoe of .the officer as

reflected in: the Annual Confidentlal Reo;rf\ ot vfhe

\bg st flve vears The D@oartmental Ptomotlon Committee
haé to dgplde»whether benchmark prescribed has been

 éttainéd:br not? The oommunioatﬁdn4éf'adversevremarks
is }felévant ~only to thé entfies made in  the Annual.

Confidéntial,Reports for the particular years.

10,1;bufing the course of‘the éubmiﬁsibné, the

learned ooqnsel for} the applicants} in the first

’ingtancé,_‘cénténded that it was only upgraaatlon of’

the po<t< and thcrefore the method of *seleotion' SO

,-adonted could not have been adopted

S A R A R I S

\beeh Qlaced on the deoision of the Supreme Court, in
Confempt Petition (Civil) No.304/1999 in Civil Appeal

No.1481/1996  titled ALl _ Ingia Non-Scheduled

Caste/Scheduled Trlbe Employees Association (Rallway)

(VI v k Aqarwal & Ors. The Supreme Court held:
. /

L Tt apnears from all the
decisions so far that if as a reqult‘ of
re- cla%siflcation or re- ddfuqtmeht there
is no. dddlthﬂd] poat* which are created
and it is a case 6f upgradation, then the
prlnonJe of reservation ‘will not be
applicable. It is on this hasis that
this Court on i9th November, 1993 . had
held- that reservation for sC & 57 15 not

11'” I ‘support of their claim reliance has
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applicable in the upgradation’ of existing

vosts  and Civil Appeal No.1481/1996 and
the connected matters were decided
against the Union of .India. The effect
of this is that where the total number of
posts remained unaltered, though  in
different scales of pay, as a result of
re-agroupning and the effect of which may
be that some of the employees who were in
the scale of pay of Rs.550-700 will o
into  the higher scales, it would be &
case of upgradation of posts and not a
case of additional vacancy or post being
created to which the reservation
principle would apply. It is only if in
addition to-the total number of existing
posts some additional posts are created
that in respect of those additional posts
the reservation will apply, but with
regard to those additional posts the
dispute does not arise in the present
case. The present case is restricted to
all existing employees ~who were
re~distributed into different scales of
pay as a result of .the said upgradation.

The Union of India shall re-work

“ the seniority in the light of the

clarification - made today and report back
within 6 weeks from today. b

List after 6 weeks. "

12. There is  no ~dispute with the

proposition but the guestion which had come up

said

for

téonéideration ‘is that whether'the abplicant can take

»adVéhtagé of the same or 'not?g> 0

n_ 5.4.2002 in

pursdance of the;recommendations“dfwgge_ngth Central

Pay

Progression . Scheme for

Commission regarding Dynamic Assured Career

officers of Central Health

Services the order was issued and the‘relevant portion

of which reads:

"I am directed to say that the Vth
Central Pay Commission in para 52.15 of
its report . has recommended a Dynamic
Assured Career Progression (DACP) Scheme

~. for officers of the . Central Health

Service (CHS). The matter has been under
consideration of Government of India for
some time. After careful consideration
the Government of India have accepted the
recommendation and decided that hereafter
in CHS promotion to various grades will
be as under.

ke —e
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Z. (i) In  the General Outy
Medical Officer (GDMO) =un cadre, Medical o
Officer (Rs.8000-13500) will be promoted : b
to Senior ‘ Medical . Officer
(Rs.10000~15200) on momnletion of 4
(four) vyears of regular service, Senior_ u
Medical - OFfficer with S (five) vears of i

regular service as Senior Medical Officer E
will be promoted to- the post of Chief '
Medical Officer (Rs.12000~16500) and

after completion of 4 (four) years in

Chief Medical Officer grade, officer will ,
be promoted to the post of Chief Medical - }
Officer " (Non=Functional Selection Grade) 4
(Rs.14?00~18300) © Thus on completion of ’ &
13 vyears of regular service in the GDMO
sub  cadre of CHS, . Officer of - GOMO ‘sub
cadre will be promoted to Chief Medical - .
Officer (Non Functlonal Selection Grade) ) ’ :

(Rs. 14300~ ?8300) " o

This . clearly _e&giithat after 13 years of eervioe i ;

person can only be promoted to Chief Medlcal ‘Officer

0NFSG).~ It cannot therefore, be termed that it - was

r".’ ES '»“

Smely upgraddtlon of a partloular post Promotion by

- itself would 1nvoke certaln prooedure to be adopted

gy e

, 13,. The Department of Personnel & Tralnlng

7

‘ had 1ssued necessary 1nstructlons dated 9. 10 1989 Y V !

 The relevant porflon of these 1nstruct10ns read

S rRERLASMYRIIIIS 6 e ettl semmimnns e

Subjeot ~Serect10n“Gvade IneGroup CA°

E. - Service. - ‘Guidelines to .be

followed by the Selection -k
Commlttee - Instructlons on.

A- reference is 1nv1ted to this
Department’s 0. M. No.2Z038/1/88~Estt. (D)
dated 6.7.88 on the above subject. The
instructions contained therein have been
carefully . reviewed. It has now been
decided, in supersession of the existing
instructions, that for appointment |[to the
Selection Grade in Group A Services which

is - non- functlonal the folllowing
“procedure and crlteria shall be
followed - : ‘

(1) An -internal committee w1ll be i
constituted to review the casks of - ' O

- officers "for "NFSG" and to make suitable ‘
recommendation. : IR ‘ AR

Y & [ . oo
) K> £ - . T . Ay
S o . . L
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(11) The Fommjttee shall consider
the last five ACRs of the- offL(@rq

(iii) Ordinadrily the Comini ttee
shall accept the final grading given- by
the Rep00t1no/Rev1ew1ng/Accept1
dUthOPLtY in  each ACR Unless there vare

- good reasons to depart from that gr”djng

(iv) The Committee should satisfy
itself that the overall performance of
the officer was good and that he has
atleast two “very good” gradings in the
last five ACRs. Such an offlcer would be
considered.suitable for NFSG.

14, These facts clearly}negatiye the firgt
plea of the applicant that it was upgradation of the
same post. In fact. we need only to re- emphasise that
the method of app01ntment and grant of Non Functional
Selection Grade has already been mentloned Sin the

earlier instruotionsJ - It is,'therefore, futlle “to

-attempt .thét the method of selection could ‘not  be

adopted by the Departmental Promotlon Commlttee

T e

15.  Somewhat similar situation had arisen

‘before,'this-’TEibUnélxin Or. _S.Akhatar v. Union of

s

India in OA No.716. of. 1991, deoided on 10.2.1997 " and

it was held that a perﬁon oould not' .earn promotion

e e he e S T

’ simply onV baqls of - Qenlorlty kee01ng Cin view the

O?fide"-‘Mémorahdum '1ssued by the Department of

Personnel‘ & Trdlnlng dated 9 10.1989 whlch we have

reproduced above.

', N

16. Confronted with this ;pqsition, the

i

learned counsel relied :upon the decision of the

Supreme\'CdUrt in the case. of U.P.Jal Nigam and Others

V. Prabhat Chandra Jain and Others, (1996) 33 ATC

217. The qupreme Court held




"""" 107

"1, What we savy in this order
shall  not only cover the case of the
First régpohﬁenf nut shall also regulate
the system  of recording annual
confidential reports prevalent in  the
U.P. Jal Nigam - the first petitioner
herein. ‘ ~ .

7 The Ffirst raéspondent  was

downgraded - at a certain point of time to
which  the Service  Tribunal gave a
correction, Before the High Court, the
petitioners’ pnlea ,was that downgrading
entries in confidential reports cannot be
termed as adverse entries S0 as  to
obligate the HNigam to communicate the
same - to .the employee and attract a
representation. This argument was turned
~down , by - the High Court, as in its view
- corifidential reports were assets of the
employee  since - they weligh © to his

advantage ‘at  the promotional and -

‘extensional stages of service. The High
Court to Justify its view has given an
illustration that if an employee
~legitimately had earned an ‘outstanding’
report in-.a particular year which, in a
succeeding one and without his knowledge,
is reduced to. the level of “satisfactory’
without any communication to him, it
would certainly be adverse and affect him
at one or the other stage of his career.’

3. We need . to explain these
observations of the- High Court. The

~ Nigam [hasﬂ‘rules, whereunder an adverse-

entry  is required to be communicated to
the  employee.’ concerned,  but  not
downgrading “of . an entry. It has been
urged. on behalf of -the Nigam that when
the. nature of the entry does not reflect

©any -adverseness that is not required  to.
-%~be*'oommunicatéd;"'“Agf'we view it the

extreme = illustration given by the High
Court may reflect an. . adverse element
compulsorily communicable, but if the
graded entry is of going a step down,
like falling from ‘very good’ to - Tgood”

that may not ordinarily be an adverse

entry -since both are a positive grading.

S All  what ‘Is required by the Authority

recording confidentials in the situation
is - to record reasons  for such down
grading on  the personal file of the
officer concerned, and inform him of the
change in the form of an advice. If the

“variation warranted be not - permissibile,

then  the very purpose of writing annual
confidential reports would be frustrated.
Having achieved an optimum level ‘the
employee on his part may slacken in his
work, relaxing secure, by his ~ one . time
achievement. - This would  be  an
undesirable -Situation. All the same the
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sting of adverseness must, in all events,
not  reflected in such variations., as otherwise
they shall be communicated as such. It may be
emphasised that even a positive confidential
entry in a given case can perilously be adverse
and to say that an adverse entry should always
be gqualitatively damaging may not be. true. In
the  instant case we have seen the service
record of the first respondent. No reason for
the change is mentioned. The down grading 1is
reflected by comparison. This cannot sustain,

Having explained in this manner the case of the
first respondent and the system that should
prevail in the Jal Nigam, we do not find any
difficulty in Caccepting the 'ultimate result
arrived at by the High Court.

It is obvious from the aforesaid that the Apex Court was
b331ca11y dealing with the relevant rules/instructions
in 'U.P.Jalr Nigam™s case (supra).ﬁ Otherwise also the
Court was. confined to the oontrpveréy' whete persons
Annual Cénfidential Reports‘aFe déwngraded or.they are
below a‘pafticular?benchmark. The ‘respondents have made
availablei the Annual Confldentlal ' ReportsA of the
épblicants; ;1Even’,if .for.the:éake- of ;argqments, we
accept ‘the contention of fhé“&ﬁﬁiigénféuihéf‘there was
dowhghadation of their Annual Confldentlal Reports and
that: i,f should have - been communicated still the

applicant did not earn two Veryaood reports. In that

sjtuation, in.any -event,\the Departmental Promotion

Committee 'rightly* ighored ~the - applicant.  When a

Depaktmental Promotion Committee .has.acted in accordance

with the 'instructiOns we find littleA ground to
interfere. We héve already reproduced the relevant
instructions on the subject pertaining té the applicants
which prescribed that a person should have at least two
‘v@rygodd'mrepgyﬁs in the Annual_Confidential Reports of
the lésf fi@éayears, The applicants had earned “Good’

reports and they were never below to remark of  Good-.

" They did not have two Verygood reports in " last five

years. Therefore, toe contend that decision ih the oase ‘of

A~}
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T u.P. Jal Nigam (supra) will come into play, will not

apnly  or help to the applicants in the pecular facts

of the case.

17, I any avent, the lear ned counse]
contended that eVen'if\the reports were Good’ which
s below the benchmark and héd not beern communicated
they are adverse, and in support thereaf relied upon
the deoisi@n'of the Bombay High Court in the case of

Dr. Binoy - Gupta v. The Union of India & Others in

Writ Petition No.3641 of 2002, decided on 27.8.2002.

‘

18.\. We have already held that there 'is 1no
benchmark -prescribed.' The applicants had " earned

‘Good” " reports. A1l the reports are positi?e°'ih

hature, The Jnstrucrnons that have been 1esued and

[

leproauced above‘>have not been challenged ‘Acting on
the same, the clalmu of.the applicants .have§5been
ignofed. - When there is no benchmark presoribed and
“the enly ‘methodology . beJng adopted isl that - there

stiouls  be two  "Verygood’ reports in the last flve

_years Anhual Conf&den%&al Reports,~ tha~ appllcants-

cannot press znto above said decision of the Bombay

High Court to thelr,beneflt,

19. ‘Reliahce:has further been placed on the

decision of this Tribunal_in Shri V.S.Arorauyu_.wﬂlgm‘

of _India & Others. 0A 1570/2001, decided on 7.5.2002.

This Tribunal held that if there is a report which is

below the benchmark and not communicated, the same odn'-

be ignored and should not be taken ]nro account; We

ave strong reservations about the sald decision . but

© ey

o sy
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even 1f we look into the <same and lgnore it, the net

results i still the same, as Trom the perusal of the

44

Annual  Confidential Reports of the applicants, it i

avident that they did not earn two Vervgood  reporis

in the last Five Yeaits,
29. On the contrary, we refer with advantage

to the Division Bench decision of the Delhi. High Court

in  the case of Rajinder Kumar v. Union of India &

Qthers, 2001(91) Delhi Law Times, 170 wherein it was

“held  that in such like situation, it cannot be taken

to be adverse entry which reguires communication.
' , !
zi. In face of these facts, the Original
Applications, being ‘without merit must fail and are

dismissed. No costs.

—- T L
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(8 A.Sipfh) v . (V.S. Agogarwal)
Member (A) . v ‘ Chairman




