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Delhi.
3. Directorate of Vigilance

Govt. of N.C.T, of el

Ol Secretariat

Delhi, NN Respondents
(Ry Advocate: Sh. Viiav Fandita)

ORDER

Justice V.S, Agaarwal :-

The short and the only question agitated
before us was as to whether the Administrator, Delhi

was. competent to dismiss the applicant Shri J. L. Sharma

from service.

<.  Some of Lhe fact: which are not in dizpute
¢an  convenlently be delinested. The apolicant was an
Inspnector in Delhi Police. At that time. he was
governed by the orovisions ot Delhi Police Act and the
Rules  framed therein. He was promoted as Azsiztant
Commi<sioner of Police ourely on ad hoc and amergent
basis tor a period of six months vide order dated

4,.5,1993 which 1 ead<s:
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"Lt.,  Governor. Government of the
National Caopital Territorv of Delhi 1is
nleased to oromote tollowlng Tnspectors
of  Delhi Police to the poszt ot As-istant
Commissioner of Police in terms of Rule
24 (1) of DANTPS Kules on nurely adhoco
and  emergent basis for a neriod of 3six
months with imnediate eftect:-

i. R
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4, . .
5. .
6. e
7. Jhaman Lal. No.D-1/7278 ...
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9. ‘e
10. e
1. e
12, e iaaas
13. e
14, v
15, ...,

3. After expirv of <ix months, though the
approvel of the Central Government under the Delhi
Andaman and Nicobar Islands Police Service Rules (in

short "DANTPS ) was necessary, it was not obtained.

4. The applicant along with similarly other

persons continued to hold the ad hoc asppointments.

5. It apoears that when no Departmental
Promotion Committee meeting was held to fill the
vacancies pertalining to the vear 1992 onwards and the
existing wvacancies were being filled up on ad hoc
basis by the Lt, Governor/Administrator, Delhi. o¢ne
Shri Nem Datt Bhardwai and Others who were also
Inspectors in Delhi Police filed 0A %28/98 in the
Principal Bencn of this Tribunal. They cnallenged the
ad hoc appointments made by the Lt.
Governor fAdministrator to the posts of ACP. The said

apnlication was disposed of holding that action of the
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Lt. Governor in promoting Inspectors to the posts of
Assiztant Commissioner of Police uptao 6.6.199%  was

within the duriadiction. Tt was further held that
continnance of the said ad hnc apnointments bevond the
period stipulsted in the promotion orders was not in
order The Tribunal further held that after coming
into torce of Delhi. Andaman & Nicobar Islands,
lLakshdweep, Daman & Diu and Dadra & Nagal Havelil
Police Service Rulesx. 1995 on 32.12.1995, the
Administrator/Lt. Governor do not enjoy the powers of

making avpointments,

6. It appears that in compliance of the
directions of this Tribunal, as we were informed. that
a Departmental Promotion Commirttee meeting was held
and S0 far as the apoplicant was concerned,
recommendations opertaining to him had been kept in a
sealed cover., We were also informed that the Delhi

High Court had staved the reversion of the aoplicant.

7. The Devar tmental ingquiry bhad been
initiated against the asoplicant with respect to the

following Articles of Char ge,

That the said Shri J.L.Sharma
while functioning as Asstt. Commissioner
of Folice, FEast Zone/PCk during the
oeriod 1.5.93 to 31.5.94 committed gross
misconduct  in as much as he maliciously
abused his official position by issuino
show cause notice for censure to the
staff of the East Zone/PCR on  flimsy
grounds and filed the same after taking
illegal gratification from the concerned
police personnel through his personal
Staff,

ARTICLE-TI
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That the said Shri J.L.Sharma
while functioning in the atoresaid
Gapacily during the relevant veriod has
commi tted gross misconduct in as much as
he supp essed the report of checking
officer. Inspector R.S.Chauhan dated
22.11.93 with malafide intention and
ulterior motive.

ARTICLE-IXI

St o S o e e

That the said Shri  J.L.Sharma
while functioning in the aforesaid
capacity during the relevant period
cominitted gross misconduct in as much asx
the sanctioned the Casual Leave in the
staff after taking money from them,

ARTICLE-IV
That the <aid Shri  J.L.Sharma

while functioning in the aforesaid

capacity during the relevant period

committed gros: misconduct in as much as

he <hown undue favour to the absentees

aftey getting money from them

ARTICLE-V

That the said Shri  J.L. Sharma

while functioning in the aforesaid

capacity during the televant period

committed agross misconduct in as much as

he violated the norms for selection of

staft  after a period of 21 days fixed by

DCP/PCR  and also shown undue favour to

some  of  the selected police personnel

atter taking money from them."

8. Revort of the inquiry officer was not inp
favour of the applicant, Resultantly, the (t,
Governol dismissed him from service. He preferred an
appeal which has also been dismissed. In avveal. the
applicant had raised the ples that the Lt, Governor
was  not competent to dizmiss him from service but it
had been rejected. It iz the same contention which

13 being floaled afresh,

2, At the outset. it must be stated that the
discinlinary proceedings had heen initiated against

the applicant as Assistant Commissioner of Police
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under Rule 14 of the CC5 (CCA) Rnlez 1965 (for <hort
Rulex )  and not treating hitn as [hapector of Delhi

Police,

10, The Delhi. Andaman and Nicobar Islands
Folice Service Rules., 1971 had been framed in
exercise ot the bpowers undeir Article 309 of the
Constitution. Rule Z(c) defines the “"Outy Post"
specified in the Schedule and includes a temporary
post carrying the same designation as any of the
posts which 1is identical to that attached to
Grade-I1 of the Service. Rule 2(d) defines the
"Memhers of the Service” to be a person appointed in
a substantive capacity. Under Rule 24 of the Rules
of 1971, if at any time the Central Government is of
the opinion that the number of the officers available
in  the list referred to in Sub-rule (4) of Rule 15
for appointments to duty posts iz not adequate having
regard to the vacancies in such posts, it can direct
the Committee to consider the case of the officers
who have officiated for a period of not less thain
three yvear< in any of the cadres mentioned in Rule 5.

Rule 74 reads:

SELECTION FOR OFFICIATING APPOINTMENT :

If at any time the Central
Government 1is of the ooinion that the
number of officers available in the list
referred to in Sub-rule (4) of rule 15
for appointments to duty posts is  not
adequate having regard to the vacancies
in such  vosts, it may direct the
commnittee to consider the case of
officers who have officiated for a period
of not less than three years in any of
the cadres mentioned in clause (b)) of
Sub-rule (1) of rule 5 selection Ffor
inclusion i the list shall be based on
merit and suitability in all respects for
nfficiating appointments to duty posts
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with due regard to seniority. The

provizions of sub-rules (3) and (4) ot

rule 14 and rule 15 2ahall anply  mutatisz

mutandis in the bDrevaration of the

selection list under this ruje. °

1. It appears that in the order issued there
were inadvertent mistakes because the appointment
seemingly had been made under Sub-rule (3) to Rule 2%
of the said Rules of 197,

12, It is these rules which we have
reproduced above. which permit appointment to a duty
post by making a local arrangement for a period not
exceeding six months. These rules were suitably

amended in the vear 1991 with which we are presently

not concerned.

3. However, on 9.10.1995, in exercise of the
power s conferread under Article 309 of the
Constitution and in supersession of the FRules of
1971, excepl as respects things done or omitted to be
done before such supersession, the new rule: had been
enforced. Under these rule<, Rule 2(a) defines fhe
"Appointing Authority” | It reads:

“(a) "Appointing Authoritv"  in
relation to anv grade means the authority
empowered under the Central Civil
Services (Classifications, Control and
Appeal) Kules, 1965, to make appointment
to that Grade:”

I 4%, The powers to appointment in the cadre
and the service, now vest with the Central Government
as would be apparent from the perusal of the Rule 4 of
the Rules of 1995, Subsequently. in the vear 1998.

the <said rules even have been amended bunt the nower

of the Central Government lemains the same,
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IS5, It 1s on the :trenqgth of these facts that

the learned counsel for the aovlicant had contended

that when the arder in question which i= impugned was

vassed,. the ILt. Governor is ceazed to be the
disciplinary o the appointing authority and
therefor e, the said order must be set aside. Hes

strongly retied upon the decision of this Tribunal in
the wmatter of Nem Datt Bhardwai (suora’) T[in OA
No.57//981. A perusal) of the said order passed by
this  Tribunal reveals that this Tribunal held that
promotion orders bevond 1995 could not be nassed hy
the Lt. Governor because the Lt. Governor after the
Rules of 1995, had ceased to have the power to make
officiating appointment. These findings made by this
Tribunal sre not material because herein we are
concerned with the question as to whether under the
CCS (CCA) Rules ibid, the Administrator/Lt. Governot
would be or did have the power to dismiss the

applicant or not,

16, Rule 12 of the CCS (CCA) Rules tells us
as to who i3 the disciplinary authority. Under Sub
tule (1) to Rule 12, the President can impose any of
the venalties specified under Rule 11 on any
Government. servant but subiject to Sub Rule (4) to Fule
12, Sub Rule 7z reads as under:

“(2) Without nrejudice to the
provisions of sub-rule (1), but subject

to the provisions of sub-rule (4)., any of

the penalties soecitied in Rule 11 may b=

imposed on-

tal) & member of a Central Civil

S5eivice other than the General Central
Service., by the Appointing Authority or

/Qf\-v)/——e
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the authority specified in the schedule
in  this behalf or by any other authority
empowered in this behalf by a general or
special order of the President:

(b) & bperson appointed to &
Cenktral Civil Poxst itncluded in  the
General Centra) Service, by the authority
soecified in this behalf by & general or
special  order of the Fresident or, where
no  such  order has been made. by the
Appointing Authority or the authority
specified in the Schediule in this behalf,

17, In other words., powers even can be
delegated and seemingly in Lhe Scheduled Part-I1 with
respect to  the DANIPS Gi . I7 Officers, Joint
Secretary, Ministry Home Aftairs is the person who

has been described as the appointing authority.

18, Rule 2(a) ot the rcs (C.CA) Rules also
defines the "Appointing Authority”, Tt reads a-

under :

“la) "Appointing authority”, in
relation to a Government servant, means-

(i)  the authority empowered to
make avpointments to the Service of which
the Government <servant i< for the time
heing & member or to the grade of the
Service in which the novernment <erwvant
is for the time heing included, o

(1i)  the wuthority empowered  to
make  apoointments to the 0ot which the
Gavernment servant  for the time beiny
holds., or

(1ii) the author pby which
appointed the nover nment selrvant to such
Service, grade or po<t. ac tha case may
be. or

(iv) where the Gover nmant el vant
having been a permanent member of anpv
nther  Service or having substantively
held any other permanent post. has been
iIn continuous emplovment of the
Government, the authority which appointed
him to that Service or to any grade in
that Service or to that post,

whichever authority is the Mighest
authority:"”
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19, S far as Rule 12 is  concel ned. it
revaals that soubointing authority has the power ro
dismiss the person. Rule Z2(a) clearly orescribes that
ail authority which i< empowered to  make the
appointments 13 an appointing autihoirity and the
authority which appointed the Government servant is
also an appointing authority, However, Rule 2(a)

defining the "Appointing Authorityv”™ by stating

"whichever suthority iz the highest authoritv”

20, Herein the Lt. Governor did appoint the
applicant. But we are of the considered opinion that
Central Government would be the highest authority of
the authorities mentioned under Rule 2(a) of CC5 (CCA)
Rinle, The Joint Secretary is only having certain
delegated powers to him and i< acting on hehalf ot the
Lentral Government only, 7 he had beer so apoointed
or mentioned otherwise, the plea oFf the |aespondents:
could =ucceed, In the present caze since after the
rules of 1995 and thereafter by the Rules of 1998, it
1t the Central Government who 15 the appointing
suthority empowered to dismiss a person Fiom DANTRS,
we are of the considered ovinton that Lt, Sover ol

was not competent to pas: the said order .

21, once the order passed 13z not valid, even
after Jismiszal of the appeal. the invelidity will et

cure the defect,

27 For these 1 =azon-~., we a)low the prezent
apviicalion and gquash the impugned or der. Bt we make

it clear that avpointing authority i zferred Lo above

Ak —c
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may, 1t deemed approoriate. in accordaince with law
vazs & fresh order., This should vreferably be done
within thiee months. The aoplicant will continue to

he under susvension ftor this pei Lod,

doan Ag o, —<

(S.KRTNG1k i (V.%, Aggarwsl}
Member (A) Chailiman
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