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CENTRAL ADMINISTRATIVE TRTBUNAIpRrNcrpnl gEwcH!r-vvr!'rL r

0A No. I I Sl 12003
Nerr, Delhi, this tne ;.P day of September, Z00s
Hon'ble Shrt Justlce V.S. Aggarwal, ChalrmanHon 'ble Shrt n. x. -upait,i"yl, 

ilember (A )
Madan pal (pIS No.Z8gZ0373)Ex . constable of D;i;i-;;ii."r/o vill oangrot, io runin"iuDist: Muzaff6r Nagar., Up-"-
(Shri AniI Singal, Advocate)

versus

Appl ican t

Respondents

*

l. GNCT through
Comrnissioner of policepHe Ip Estate, New-Ouff,i

?. Jt. Commissioner of police
New Delhi Range, pHA ---
7P Estate, trtew Delhi

3. Oy. Commlssloner of police
North East Dist. Oeftri--

(Shri Ajesh Luthra, Advocate)

*

Justice V. S. Aggarwal
ORDER

The applicant was a Constable in Delhi police.
rnvoklng Article 31 r (2) (b) of the constitution, theapplicant was dlsnrlssed frorn service. Hls appeal hadalso been rejected. By virtue of the present
application, the appllcant assaits bcrth the abovesaid
orders.

? The assertions against the applicant were that onthe night
Commi ssioner

patrolling.

wi th l{otor

intervening 1?/13. g.2001, the Assistant
of police Shrl R.S.Kataria was on night
He notlced that two FoIice personnel along

Cycle No. DL-fS gSl 4 were stopping a truck

.*-1fr
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il}eqally for extorting money from the driver of the

truck at wazirabad Rclad from |r|azlrabad towards Loni Road

near ganda nal.a. They were carled. but the applicant and

the co*delinquent fled from the spot. The Assistant
commissioner of porice chased both of them with the

Government vehicle but in vain. He h,as, hourever, abre to
note down the last number of the said Motor Cycle. In
the process of chasing the Motor cycle, the truck had

also left and the number courd not be noted. The

Assistant commissioner had directed the contror Room to
call all the Motor cycles displayed in the area. on

checking of the record, he was EoId that the particular
vehicle was on duty in connection with patr.ol1ing. A

message was given to aLl plotor cycres of the porice

'station Gokul Puri, but no response was received f rom

omni*90. After some time, it was brought before the

Assistant Commissioner of pol1ce. The applicant and the

co-defaulter begged a parrjon and admitted the facts.

3. On basis

authority invoked

and recorded:*

V

of these facts,

Artice 3ll(2)(b) of

discl pli nar y

Consti tution

the

the

" The facts and circumstances of the case
are such that i t wclul d rrot be reasonabl y
practicable to conduct a departmental enquiry
agairrst the delinquent constables as it has
emerged dur'1ng preliminary enquiry that the
reglstration No. of the stopped truck could
not be noted due to chasinq the motorcycle and
in the meanwhile the truck had left the spot.
It is also certaln that even if identity of
driver arrd conductor of stopped truck './er.e tobe traced and brought on r'ecorc1 they would beAV
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As already mentioned above, the
16. 1 l. ZOOZ. Hence the present
being contested.

,&

appeal was dismissed
appl icat ion. The same

-3-
put under

*;::1,:i^..,i:!;;?ffi}:". ff;:{*H:: i; ":};,:proceedrr":_"""';:lil" or,r":_.";eparrmentai
non-practicable. -ii"t.r"us 

are not 
virtually

where peoplg have-";;; dared io--i"olll"Til;against ordinary -"riii""ii,- ;;"";;l in theinstant "u::, lhu a.po"1ti.o, 
"f 

-. in*. wi tness:;X13..3i"""1 9'ty "s"ii"t trrese-t*J"'desperate
rho ;;; -iia,?ri- 

i:';:":f:iIj;{ii:5 _?iii::i:,However' in order to maiut"ii niii'*r"ndard ofer r i 
" 

i e"cv 1lg I "i"si i ii to*";;; -A;";." 
*, mustweed out such bad Errrlnt" t.i""J"in. systemis corrupted 

".-t";;ir; uv_ itru. -";;;"ities 
ofsuch desperat"-"tr"u";;;;. Keeping in view theabove-mentioned 

";;;;;; ,. r _ 
rE"i.- totallysatisfied aryainsr th;-;;;inquent 
"Ii"t"or*" ct.Mactan pal -rvo. 

r jos7ilr*""r,a cL. r-"ii t KumarNo.994/NE, whose ;;; fr:" clearly inclicatedserious criminal p""p"""ity on their part.
Under these circumstances, f am of theview that ct. -u"j"""i",i 

r,r". isisiNi,., "rd ct.Lalit Kumar r,ro. ggaiN; h;;" brought a bad namel; :::":l: i re pol i ce ro"", 
"r,a the i r retenr ioni"tu","i. "" 

IX"rio"ol;,"X";d:$';i:,;*:, fi;ii:retained in !L" 
'poii"" 

force _;;; 
more.rhererore' 1r-uji"lt;;;;,. DCplNE pi"i. Delhideem it prop:r thar ci]--u.o1; ;;r",iJ.156s/NEand Ct. Lalit f"*". No.99 INE be Jismissedfrom the u*IyJ9u *iln"i**ediate effect underArt i cl e s 1r ( z) (bj -"i 'iir" '3t.st 

i tut ion of rnd ia.The suspens ion _per iod of.. Ct. ll.J.r, pal
13:ll336i' .1"r,[i]..il,;i T:di *" 6ixi,. r"",
wi I r be treaied as ;;;id^,j;.:;,;i H,i,.,i"lil;ij,"'t;;1" a pu"p;;;;:* in", wirr deposir arr
rsn,.:m::t". ff l;:ii"f,i, i;ii. j#iii".ni:;

t

on

is

4. By way of pr
respondents, it was

is not maintainable

eliminary objection on behatf of the
pointed that the present application

According to the learned counsel,A



J

-4-

the applicant had earrier fired an apprication in this
Tribunar which was withdrawn. There was no right given
to the appl icant to f i re a fresh appl icat ion and,
therefore, the present application is barred. The

learned counsel pressed into service, order xxrII Bule 1

of the Code of Civil procedure.

5. While considering the said argument, the admitted
facts can conveniently be re-mentioned. It is n.t in
dispute that the applicant along with another had filed
oA No' 40l20o3 seekirrg quashing of the orders passed by
the disciplinary as well the appellate authority. In
that appl ication, the Joint commissioner of police
(appellate authority) and the Deputy commissioner of
Pol ice (discipl inary auttrority) trad onLy been arrayed as
panties. The application was dismissed on 26.3.2003 with
the fo I lowing order: -

,\

of the learned counsel

XXIII Rule t holds the key

\/

"After making certain submissions, when itwas pointed out to Iearned counsel forapplicants that this oA is not maintainable fornon-joinder of necessary parties as providedunder the provisions of AdministrativeTribunals Act, l9g5 and Rules made thereunder,
!: has prayed f or permi ss i on to w i ttrOraw theOA. In view of the above, OA is dismissed aswithdrawn. No costs. "

6. In

respondents,

the view

Order
for
to

the

his

-u
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preliminary objection. The same reads as under:_

''ORDER XXI I I

R.1. f,rithdrawal of suit or abandonment ofpart of claim__ ffl et any -ii*u*--.fter 
theinstitution. of a "rit, the pr"i.rtitr Doy, asagainst all or any of-ihe d"?;;;;;;;, abandonhis suit or abanaon 

"-p""t of his claim.
provided that where the plaintiff is aminor or such other person to whom theprovisions contained in- rures I to 14 0f orderXxxI I extend, ne i ttrer 

-i'!" 
suit -";; iny pa"t ofjl'.n!rE;I";:.r, uu 

"i"iooned *ilr,or[- tn. reave

(Z) An application- for leave under theproviso to sub_rute <il-"n"rr ;;-;;"";panied byan affidavit of the,ru*t friena-Jij,.r"o, ifthe minor or such other person is representedby a pleader, by a ";;iiiicate or t;; pleaderto the effect th;t ttu-"U"ndonment p"opos.a is,in his opinion, f or it "-[.rruf it ;; [t,J ,i.,o" orsuch other person.

(3) Where the Court is satisfied_
(a) that a suit must. fail by reason ofsome format defectr oF t6l it"t thereare suff icient grounds for al lowingthe plaintiff t; i""tit"t, a freshsuit for the subju.t-*"ii"" of a suitor part of a claim.it h&y, on such l-erms 

"" it thinks fit, grantthe plaintiff p".ri"ri"i to withclraw from suchsuit or such part of th; ,taim *itn rioerty toinstitute a fresh 
"uii in respect of the

:l:j;:t-matrer of such suir or sucL part of rhe

(4) Where the plaintiff_(a) abandons ..y 
""it or part of claimunder sub_rule (l), or 

Y,

(b) withdraws from a suit or part of aclaim without the-permission referredto in sub_rule (3), ^ (
he shall be tiable i;; ,J"t costs as the Courtmay award and shal I be p"rriuoJi frominstituting any fresh suii in respect of suchsubject-matter or such part of the claim.
(5) Nothing in this rule shall be deemed toauthorise the 

. Court t"-iurmit one of severalplaintiffs to abandon 
"-"iit or part of a claim

-UV
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under sub-rule (l),
"yP. nule (3 ), anywithout the consent o

to withdraw, underor part of a claim,other plaintif fs.,,

-6-

or
suit
f the

t

rt is wer r-settled that order xxlrr Rule t had been
enacted based on public policy. It is clifferent from the
pri'ciples of res judicata because therein there has to
be a decision on merits adjudicated between the parties.
order xxrrr Rure r deals wit' abandonment, of the suit.
If a person abandons his suit, in that event when he does
not take permission of the court, a second suit on the
same cause will be not maintainabre. This principle had'been taken note of and discussed by the supreme court in
the case of Sarguja Transport Service v. State Tranaport
Appelrate Tribunal, Gwarior and others, AIR r9g7 SC Bg in
the following words:-

,,7 
. The cocle as i t now stands thus makesa distinct ion be tween 'abandonme nt' of a suitand 'withdrawal, from a suit with permission tofile a fresh sui t. It provides that where theplaint iff abandons a suit or w ithdraws from asuit wi thout the permiss ion referred to insub-rule(3) of R.1 of O. XXIII of the Code, heshal I be preclu ded from instit uting any freshsuit in respect of such sub j ect-matter or suchpart of the cla im. The pr inc iple under I yrngR.1 of O. XXIII of the Code is that whenap laintiff orrce ins titutes & suit in a Court andthereby avai ls of a remedy given to him underIaw, he cannot be permi tt ed to institute afresh suit in respect of the samesubj ec t-mat te r ag'atn after abandon i ng theearlier suit crr by withclrawing it without thepermi ss ion of the Court to f i le fresh suitInv ito benef ici um non datur. The law confersupon a man no rights or benefits which he doesnot des i re. Whoever warves, abandons ordisclaims a ri ght wilt I ose i t. In r:rder toprevent a liti gant from abusing the process ofthe Court by i nstituting suits again and aga inon the same c

A
ause of act ion without an'rr good
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reason the code insists that he should obtainlhe permissiorr of the court to file a freshsuit after establishing either of the twogrounds mentic'ned in sub-rule(3) of R. I of
0. xxrrr. The principre underrying trre aLroverule is founded on public policy, b[t it is notthe same as the rure rst res judicata containedirr S. I I of the Code which provides that rrocourt shall try any suit or issue in whlch thematter directly or substantiatly in issue hasbeen directly or substantially.in issue in aformer suit between the same parties t otbetween parties under whom they or arr y of themclalm, litigating under ilre same titie, in aCourt of cornpetent to try such subseguerrt suitor the suit in which such issue has beensubsequentl y raisecl, and has been hearcJ andfinally decided by such Court.,'

On the contrar'y, the learned counse] for the applicant
has drawn our att.ention to a decislon of the supreme

court i-n the case of state of ilaharashtra & Another v.
iUs. Natlonal Constructlon Company, Bombay and Anr., JT

1996 (I ) S.C.156. The Supreme Cour.t held besides other
controversies that if the former suit had been dismissed
on technicar ground of non-jolnder of parties, then the
pr l nci ple of res judicata wi I t rrot appl y .

1. The cited decision in the case of National
Construction Company (supra) wilI have IittIe afrplication
because as already referred to above, w€ are not
corrcerned with the principles of res judicata because

here there has been no acJJudication by the court.

8. Hoh,ever,

Code of Civit
claims against

as one peruses Order XXIII RuIe I of the

Procedure, it refers to abandonment of
all or any of the defendants. Sub.-rule



fr
)

(4 ) to Rule I to Order XXIIf also referq.. to abandonment,
of any suit or part of claim re-ferred to under sub_ rure
( 1 ) " Therefore, i t is clear that when there is
abandonment o'* claim, if any, the plaintiff would be
debarred from instituting any fresh suit with respect to
such subject'-matter onry against those defendants. Thlsprinciple referrecl to above otherwtse also rrrould be clear
from the fact that abondonment cannot be made against the
world at large. A civil dispute is always adjucJicated
between the parties.

-8"-

the present case, as we have noticed above, the
application which h,as withdrawn was only against

t

v

9, rn

ear l ier
the Joint
Commissloner

Cornmi ssloner

of police.
Goverrrment of National capltal Territory of Delhi was not
a party. rt '*,as this objection whlch was taken and the
applicant had withdrawn the application. The application
necessarily had t. be flled against the National capi.tal
Terr i tor v of Der.rri r.ather than the f unctionar ies of theState Government. Therefore, when the main respondent
against rrrhom the relief was claimed was not a party andin the present case as alreacJy referred to above, Order
xxrrr Rule 1 <tf the code of civil procedure will have no
applicatiorr.

10. Our attentiorr was drarrrn

this Tribunal irr the case of
v.Government of National Capltal

of police and the Deputy
The objectlon was that the

tot^rards a deci sion of
Mrs.Susamma Thankachen

Terrltory of Delhl andAA\t-<
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others in oA No. r 913/?001 rendered.. on -9. g.200r. rrr the
cited case, ther'e b,as an earrier decision. The said
appricatiorr was dismlssed as withdrawrr without any
liberty. This Triburral held that that would operate as
res judlcata. tde have already r.eferred to above that the
principles of res judicata in ternrs of the decision of
the Supreme Court wllI have no application when there is
mls*jornder of parties as in the present case,
Therefore, the decision in the case of Mrs. susamrna
Thankachen (supra) witr not apply, rn fact, section ??
of the Adnrirrlstratlve Tribunals Act, l9g5 further makes
the position clear, Whtle for the purposes of surnmoning
of attendance of any person; requiring the discovery and
pr.duction of documents; receiving of evidence and for
certain other pu,^p65sr, this Trrbunar will have the same
potr,er as a civil court, sub_sectiorr ( I ) to Section ?Z ln
clear terms provi cJes ttrat this Tribunal is not bound by
the procedure raid down ln the cocle of civir procedure.
It is guided by the princlFles of natural justice.

11. The Tribunal may no.t be a civil court but still
has trapplngs of the civil cour.t. However, the strict
provisions of the cclde of civil procedure are not
appricable and the prirrciples of naturat justice have to
be fotlowed. rt must follo* from the aforesaid that the
same have t. be arrplied not in strict sense. h,e hasten
to add that necessarily one has still to see if there is
any mrsuse of the process of the court or not.A\4
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17., In the present case before us, the ear.lier
appllcation had been withdrawn informing this Tribr.rnar

that there is nris-joinder of the parties. Trrere is
non-joinder of the necessary parties as provided under
the provisions of the Adnrlnistrative Tribunals Act, 1 9g5

and the RuIes made thereunder. There.fore, the National
Capital Territory CIf Delhi is a necessary party. The
principles of natural justice and fair play do require,
therefore, that keeping in vlew these facts, it cannot be

termed that the applicatlon is riable to fall. hle reject
the contention of the respondents' rearned counsel.

1 3. Reverting back t. the merlts of the present case,
the short question that comes up for consideration is
whether in the facts of the present case, it was

appropriate to invoke the provisions of Article Sll(Z)(b)
of the Constitution.

14. under Arttcle 311 (z) (b) of the constltutton,
the App<linting Authority can dlsmiss a person if he is of
the opinion that it is not reasonabry practicable to hold
an enquiry.

15 The decisi.on of the suprerre court in the case ot
unlon of rndla and others V. Turslram pater and others,
AIR 1985 SC 141d had gone into the controversy as what
rrr.uld be the meaning of *. the expression ,,reasonably

practicable to trold an enquiry.' and after screerrlngAV
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through innumer'able precedents, the Supreme Court.leld:_

u

-

" 1 30. The condition precedent for theapplication of crause (b) is the -r"tisfaction
of the disciplinary authority that,,it is notreasonably practicable to hold,, th; inquirycontemplated by clause (?) of niticfe S1 l.What ls pertinent to note is that the wordsused are "ngt..reasonabry practicable" and not"imrrracticable". According i;---[;" oxfordEnglish Dictiorrary .'practiciUf e, ru"ri ,,Capable
of. 

- 
being qgt into practice, carried out inaction, effected, dccofilptisneO, --"a 

done;feasible". h,ebster's Trrird New rnternationarDigtionary defines rhe ryord "p.u"ti";[i",-, interaria as nreaning ,,possible ' i; --piJ"ti"* 
orperform . capable of belng pui in[o-p.actice,done or accompllshed : f6asibl;;;. - " Fu.ther,the words used are not ,'noi p.i"ti"able,, trut"rrot reasonably practicable". t{ebster-s ThirdNew Internatiorral Dtctionary defines the uord"reasonably" as .,in a reasrrnat,le manner : to afairry sufficient extent,,. -ih";;";;ether 
ith,as practicabte to hold the inquli; ;; nor mustbe judged in the context of whether it wasreasonably practicable to do so. ii i, not atotal or absolute impracticabilitt- if,i.n isfgquired by ctause (h). what i.-i*qrisite isthat the hotcltng of rhe inquiiv- is notpracticabre in the opinion of a i'eJsonaole mantaking a reasonable vierrr. of th;- - p.evailingsituatlon. It is not possibte to enufrerate thecases in which it would not b; -flasonaOfy

practicable to hold the inquiiy, but someinstances by way of iliu;tratlon rndyr however,be given. It would not be 'ieasonably
practicable to hold an inquiry ni..* thegovernment servant, partlcularly tfriougf, ortogether^ wlth his associates, so terrorizes,threatens or intlrnic,ate witne=ses who-are gclingto give evtdence against him with fear of.reprisal as to prevent thenr irooi-joing so orwhere. the government servant by hlmself ortogettrer wittr ,of through others tf,ieatens,intimidates and terrorii6s the officer who is!h. dlsciplinary authority or members of hisfamitv so that he is aiiaid to troitt-ine inquirywhere arr atnrosphere of violence or oi- generalindiscipline and insubordination prevails, and1t is immateriar wrreirrer trre concernedgovernment servant is or is not a pi.ty tobrlnging about such an itmosphere. In thisconnection, ue must bear in mlnd that number.scoerce and terrify while an indiviAJJi may not.The reasonable pracricauirity oi-'-nirJinq an

A
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lnguiry is a rnatter of assessment to be made bythe disciplinary authority. . .Such euthori Iy isgenerally on the spot and Xno[s'"what ishappening. It is 'because 

the disclplineryauthorlty is t!* lest judge of this-th;i clause(3) of Arricle Bl I *;[;; rhe clecision of the{isc.iplinary authority on thls question final.A disciplinary .authoritv is n"i--*iplcted todispense with a disciplinary inqri.y iigntfy orarbitrarily or out of ulterior motives ormerely in order to avoid trre-frord;';;* of aninqulry or because tire Department.s caseagalnst the oovernment servant ls rrreak and mustfaiI. *. The -tinariir-girL^ ro rhe decision of!h* dlsciplinary authorlty by Artlcle 31 I (g)is not btnding upon ihu 
-.orrt 

so far as itspower of Judicial revlew is concerned and insuch a case the court witf strike down theorder dispensing with inJ-inquiry as also theorder imposing penalty.,,v

-

uith respect to the second condltion about the
satisfaction of the tJisciplinary authority, the Supreme
court further provided the foll0wing gulde*lines:-

"153. The second condition necessary torthe valid application ot cfaus" i6I-'"t thesecond provlso is that the Oisciolinaryaut'ority should recor.d in writlng ii;- reason'for its satisfaction tnat-it *u. not-iiasorrantypr'acticable to hold the inquiry.oni"*ilated byArticle 311 (Z). This i, a Constltutionalobligation and 7f such i.".on ls not recordedln writing, the orOer -Oi.p"nii.g" 
wlth theinqutry and the order oi fi;;it; iJrrowrnsEhereupon would both be void andunconsti tutional. ,,

The sald decision of the Supreme Court was again
considered by another Bench of the same c.urt in the case
of satyavlr slngh and others vs. Unron of rndla and
others. 1gB5 scc (L&S) 1. Trre supreme court in dlfferent
paragraphs anarysed the decislon rn the case of Tulsi Ram

Patel (supra) and thereupon herd that judiclar revlew
would be permissible rn matters where admlnlstrative

A\4
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dlscreti.on is exerclsed and the court can*put ltself in
the place of the disclplinarv auth.rity and consicrer what
in the then prevalling situatlon, a reasonable man actlng
in a reasonable manner would have done. paragraphs 

1 06
and 108 in thls regard read:_

t

"10d. fn the case of a civil servant r*,hohas been dismissed or 
-iemoved 

from service orreduced ln rank by applving clause (b) of thesecond proviso ro eiiicre iii- iil or ananalogous serv}99 rute, the High Court underArticle ?26 or this corii under Artlcle s? willinterfere on sr.unds wetr_*iruu'ri;;;; in ra,f or ttre exercise of i i, power ctf judiclalreview tn matters wnei:e 
-'EOilinistrative

discr.etion is exercised.,.
"108. In-examining lhu relevancy of thereasons given f or disperrsl ng ui th i;;;, i nqui r y,the cour t wilr ."niiuL. the circumstanceswhich, 6ccc,r^dins to th;-;isciprina;;' ;;rhoriry,made it come t; the conciusion that it was notreasonabrv prac'ticabre to rroia tr,*-iniui.v. rfthe court finds th;i the reasons areirrelevant, the orAef- dispensi.ng with theinquiry and thg,orOei of penaity ioifoiinq uponit *ould be voirl and tr,e 30urt will strlke themdou,n. rn consiOeiing- in* relevanc y o.f thereasorrs glverr by the discipllnary"-iutf,ority,the court will not, frowever, sit in judgmentover the reasons tlke a couri ;;-rirst appeatin order to declde *[*ini. _o. not the reasonsare germane to clause (b) of tfre-secoiO provisoor an analogous servlce ruIe. Th;-;;;rt mustput ttself ln the ptace of the -di;;iptinary

authority and .onsid;;- rerhat in the thenprevalring situation a reasonabte-m.an -"iting 
ina reasonable manner would have oone.' -it wilIiudge the nratter in if,e Itght of. the thenprevailing situaticln ancj not as if thedisciplinary 

. authority h,as declding thequestlon whether the inquiry should bedispensed with or noi'in the cool and detachedatmosphere of a court ioom, removed in timefrom ttre situa!|ori - in ir""tion. Where twoviews are possible, t[e Jiu.t wilt declirre to-(sV
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1

inteqfere. "

I5. Similarly, in the case of Chlef $ecurlty Offlc_cr
& ors. vs. Slngasan Rabl Das, AIR 1gg1 S.C. .l04g,

resp.ndent sinqasan Rabi Das h'as removed from servlce.
The allegations against him cer.e that while on cJuty
outside Rallway yarcJ, certain material had been left and
he corrcealed the same under a tree. The .rder recrted
that an enquiry i.nto the misconduct as provided in Rures
44, 45 and 46 of the Railway protection Force Rules, I 959
was considered not practicable. He was dismissed from
service without holdlng the enquiry. The order as such
had not been upheld by the High court and r*rren the matt.er
came up before the supreme court, the appeal hacJ beerr
dismissecl holdinq:*

"In the present case the onty reason givenfor dispensirrg *i in-ih;t enquiry h,as that itwas considered not feaslure 'oi' 'aJliraore 
toprocure witnesses of tf," .*"u.iiil otherRallwav emprovees since thls *iii-.*p'6r" thesewitrresses and make if,., ineffectlve tn thefuture. It was stated further that if thesewitnesses hrere asked to appear at a confronteclenquiry they qele tike]y to suffer personalhumiliation and insuitt--irno even irrerr' familymenrbers might become tirgets of acts ofviolence. In our view these reasons aretotally insufficient i; taw. h,e fail tounder'stand how if these *itn*rres appeared at aconfronted elgyirl, they are 1ikely to sufferpersonar humirration ano insur[i.' iil*uu arenorrral wltnesses a.nd they could not be said tobe placed in any delicaie or special positionin which asking thern to 

-appear 
at a co^frontedenquiry woutd render tnem-suuj*.i-tI liv dangerto whiclr wl tnesses are not nornra] I y subJectedarrd hence these g."rn,J. constltute nojustif ication 

- 
for Uis6ensing with if,J -enquirv.

There ls toral absenc;-;i-sufficient materialor gctod grounds f or dispensing wi th the

-(\
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enqui ry . "

Our attention has 6lso been drawn to' a subsequent
declsion of ure supreme court rn the case of Kuldlp srngh
vs. State of punjab and others, (.t 998) t0 $CC 659. The
appellant before the supreme court arong with others had
caused the death of Superintendent and few other pollce
officers. The case had arlsen in the situation I$ffiHfu
in Punjab durlng the years 1990-91. The dlscinllnary
enquiry had been dispensed with and in the peculiar

I

v

facts,

for i
read: -

the supreme court held trrat there was tittle scope
nterference and the flndings of the supreme c.urt

"rt nrust be remembered that we are dearingtuith a sltuation ob-taining in puniaU-Oiring theyears 1 990*91. Moreover, the appellateauthority has also agreed with th; Oisciollnaryauthclrity that theie were good giounOs forcoming to the conclusion that lt was notreasonably practicabre to hold a Jir"iplinaryenqu-rry agalnst the appellant unJ--ii,uL theappellant rr,as gullty of the .iime '"oni*..ecl 
byhim. There . i; 19 af legatlon o.f mala fidesleve]Led against the app6tlate authorlty. Thedisciplinary and tn" uE'p"1late authorlties arethe men on the spot and we have no reason tobelleve that - their decision has not beenarrived at falrly. The High Court 1s atsosatisfied with the reasons for whlch thedlsciplinary enquiry n*i Oirrrensed wlth. Inthe face of all these "ii.u*rtances, it is notposstble for us to take a diff;i;;i -ut.* 
atthis stage. It is not permissibfe-ior uu to gointo . the question whether the confession madeby the appellant is ,oirntary or not, once ithas been accepted as voluntary by thedisclplinary authority and the' alpeflateaut hor'i ty . "

Though the Suprelrre Cour t has al ready dra,+,n theAW
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the case of Satyavir Singh (supp6;, for
of the present controversyr w€ can

convenientty draw the following conclusions:

(a ) judicial r.eview would be permissible
against the orders that are passecl by the
concerned authorities under Artlcle
3il (Z) (b) of the Constitutlon cjispensing
wlth the deportmental enquiry;

(b) the language used in the order is not the
conclusive factor. The Trlbunal would be
competent to go into the detaits; and

(c ) i t varies wl th the f,acts and circumstances
of each case as to whether the order would
be justified or not.

lAflth this back-drop, one can revert back to the facts of
the present case because the legal position as ls..
apparent from the facts t^re have reproduced above hasalready been enunciated. The language used in the order
is not materlal. The facts and circumstances of a casc
has to be seen. Judiclal revlew ls permissible to see
reasons.

concl usions irr
the purpose

v

17, rn

,6
tlre facts ctf the present case, it 1s difficult



a)

I
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to believe the versio.p of the respondents t,at-it h,as not
reasonably practicable to hold the enquiry. There is
nothing on the record to indicate that the witnesses
were being threatened or they were not wllling to come
forward in this regarcr. As o,e reads the assertlons
(withclut anv opinion on merits), it appears that the
uitnesses h,ere basically offlcial. Otherwise also, the
necessary ingredlents contemplated are that it should not
be reasonably practicable to hold the errquir.y. When

there is no threat or any complairrt in this regard, the
short-cut method of punlshment coulcJ not be approved.
There is no other material before us to support the
impugned order.

I 8. ResuI tantl y the same must be quashed.

19 , For these r,easons,

appllcation and quash the

directed that:

we allow the

i nrpu gned or der s.

presen t
It is

(a) the applicant would continue to be under
suspensiort;

(b) the disciplinary authority would be withln
its right to pass an approprlate order if
it deerns approprlate for dlsclplinary
proceedings to be initiated; and



^,i7

) "18-

(c) the. applicant would be entitled to all
consequential benefits.

No costs.

61

lsxsl

-b(R. K. UPADHYAYA)
l,tEttlBER (A) (v. s.
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