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: u‘ Driginal Application No. 1123 of 2008
\:\ New Delni, this the 13th day of January, 04
) é HON BLE MR.KULDLP SINGH,MEMBER ( JUDL )

HON BLE MR.S.A. SINGH, MEMBER (A

Hans Kaj Mena
S/0 Shril Ganga Dhar Mesns |
Working as E&R Supervisor |

Under CCM/PM, LRCA Bui ldisg,
ORM OFfTice, New Delhi. e Applicant

By Advocate: Shiri Yogesh Sharma.
Varsus

b Union of Indis through the General Manage .,
Mot thern Raillway,
Bairoda House,
Mew Dalhi.

™3

Ihe Olvisional Railway Mansager .
> Northern Rallway,
% . Delivi Oivision,

4 Near New Delhl Railway Station,
New Oelhi.

i I'he Divisional Personnel Officer.
DRM 8 Office, Northein Kai lway,
Delhi Division,
Near New (Oelhl Rel lway Steactlon.,
New Delhil.

4. Shirl Ram Kesd Mesfas
&R Supervisor through 1
Chief tngulry and Reservation Supersdsoer .,
Nor thern Railway Statlon.
Ghaziabad (UP]). .« Respondent = -
LBy Advocate: Shrl S.M. Arif, counsel for respondent :
Mos, | T i b
‘ i Sl V.S.R. Krishna, counsel For i
respondent Mo, &, |
t
E DR DE K (ORAL)
E By Hon ble M. kuldip Singti, Membe { Jud) &
Applicant has assatled an order dated
B.2.2008, Annexuire A-~1  and olrder  dated V7. . 2062 .
Annexuire A~Z as well as order dated 4.4.2008, Annexure
A-3 by which the respondents have fixed the senlovity of
the @applicant below one Shrl Rainkesh Meena, respondent
. No.4 after more than 12 years which is illegal, waijust,

A




arbitrary and against the principle of natural justice.

Zh racts, as alleged by the applicant are th§t =
was  initially appointed as Engquity % Reservation blerk .
through RRB in.the year 19%0 on 3.1.1880. Thereafter he

wask promoted as Enguiry-cum-ReservationClerk wherefrom he

was promoted as Enguiry & Reservation Clerk  Superwiser

in  the grade of Rs.5500-9000 o 13.2.1997 on which post ‘
he was working. The applicant further alleges that i

the year 2001 one Shri Yadav Chand Boipal., Enguiry and
Reservation Clerk filed an 0A 2661/2001 for his promotion

J ' to  Lhe post of E&RC in the grade of Re.1400-2300 as fhe

junior neréona to him were promoted snd tie OA of  sald

Shrl Bolpal was decided in his favour vide judgment dated

22.1,2002 which had been implemented also.

il It is further submitted that in the grade of
Re, 5500-9000 i.e. E&RC Shi 1 Ramkesih Meens 1% &  junior h
mpst person  and the depar tment had lssued a show cause
notice vide GMIP) Northern Railway, Barods House to Wi L

vide hils letter dated 11.12.2002 for hig reversion as

.

vy

E&RC  Rs.5000-8000 when show cause notice wes lssusd  tas ‘
Ry A reply was submltted.by Shri Meena to the sald
notice and it was stated that applicant being Jjunior tow
htw  an the cadre of E&RC cannot challenge the same after

more than 12 vears.

4, It is further alleged that rezpondent No.3
revised the seniority of the respondent No. 4 and  olaceof

Nim above  the applicant vide order dated
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buNo. FZ6A  Ln the seniority list dated 28.5.19493, [he
applicant made a detalled representation against  that,

hiut o no affect.

W tn bLhe grounds to challenge the Lmpugned order

the applicant submitted that the senjopity list was

i

igsued on  £B.B.1993 and on the basis of the sald

U

senlority list applicant had beéen given two promotions i
thﬁ pgrade  of Rs.1400-2300 (S000~-8000) and then to the
grade of Rs,b500-8000 eailier than tne Dfivmtm pes e dern
Mo a4 Ramkesh Meena who did not challenge the seniority of
the applicant since 1889 and now to avold hils  rewversion
he has challenged the same which 1s not permissible as

peir  the law lald down in the case of M. L. 0. 0 Soura ¥s.

V.. 0., 1998 (Z2) SLk 285 where tt has been held that

senlority once settled cannot be reopened sfter é 1 i

af bime.

i Lt ois Further stated that the respondents have

passed  the impugned ordel while interpreting  ihse

provision ofF  para 303(a) of the [REM whicoh 18 totally
11legal. it 1s also submitted that the respondent Mo, o
hed  under taken TA-1Z couirse Lh the same batch and on the
basiz of sald result also Lhe applicant who obtaipes
higher  merit  has been declared senlor to Ramkesh Meena
but respond@ntﬂ had misinterpreted the provisions of Para

33l ) to the disadvanbtage of the applicant.

% kRespondents aire  contesting the OA. Thess

off letal  respondents L thelr reply admitted the facts
and submitted that because the 0A of Shii HBopai wex

decided in his favour and rgspondent No.3 was directed to
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Grant, fim the benefit of pay in the grade of
Re. 1400-2300/5000-8000 w.e.f. 16.9,1992 and to Turther
consider his case for promotion i the grade of
Re.1600~2660 {(Rs.5500-9000) on which date his Junieor =
were wo promoted so it Ls in compliance of the said order
&  show cause notice was given to Raemkesh Meena who i

Lirn had challenged the senlority of the applicant.

8. 1t 18 a&lso submitted that the 1-12  Courzs
which was conducted at Zonal Training School, Chandalsi
from 28,8, 1389 to 18.12. 1989 where both the applicent snel
FEEpOnOgent  No.4  has  undergone the oourse along with
Ramkesh_ Meena, who had passed the same Qher@mﬁ By 2
appl icant had got supplementary in 1=1Z2 course. 50  on
examination of the saild case thoroughly it was fourmd that
aince applicant had passed the [1-1Z2 course subseqguently
which goes to show that as per the provisions as coltaineo
i Lie [REM the candidates who are sent For iLnltial
training 1 the Zonal JTraining School  will  vank i
sanlor ity 1n the relevant grade 1n the merit obtained in
the examinsticn held at the end of the training befarss
being posted against working posts and those who pass the
edamination In the subsequent chances, will rank  dunioe
e Ehose who had passed the examihation Lo earlier
chahces. Thus 1t is stated that the applicent passaed thes
Eeit  Ah & subseguent chance so'he has becomse Jjunior to

respondent No. 4.
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9, A% regards the downgrading of the applicant 1s
conceined 1t is denied that it is against the principles
of unsettling the settled position because the order has
been passed in compliance of the orders passed by‘ bhid 2

feibunal, as such the same cannot be challenged.

[RGS Respondent e, & who has aiso 1 et

counter-affidavit has also taken the very same pleas.

11, We have heard the learned counsel for tha

respéctive parties and gone through the record.

& As  iegdards the attending of 1+12 course biw
applicant @3 well as respondent No.4 13 concerned the
only document placed on record is Annexuie R-4 which 1=
Lhe rasult  of  T-12 courze  (wee. f. 28,8, 1984 i
T8.12.,188%). Against the name of the applicant 1baself 1
i written supplementary only whéreas against the name of
respondent No.4 in  the first column 1t was wiitien
withheld and subsequently 1t was held as passed. We may
mention that the same WaE % wWwithheld duas  te
non-gvallability of SC/8) candidate and was regular ised
subsequently. Refarring to the mark shest of the o ivats
respondent &s well as applicant Lt L3 submitted that the
applicant had not qualified the test but at the end of
the  couirse he was declared supplementary candidate from
which an  inference can be drawn that the spplicant hadcl
claared the examination in a subseguent chance and as per
the provisions of para 303 he has te be placed helow ths

niilvabe respondent.



v B
Ihe learned counsel appearing for the applicant
submitted that the provisions of para 308 itself oM des
that  Lhe candidates who are sent for initial training to
tralning schools will get higﬁer senioi ity in‘ the

relevant grade 1n  the order of merit obtained at the

erxamination held at the end of training period befar e

neing posted against workiing posts. Those who are in the
subsequent courses for any reason whatsoswver and  thoess
who Dass the examination in subszeguent chances, will rank

funior ta those who had passsed the examipation in sserlier

(12 11 f

i4 ihe  learned  counsel For  the  applicant
subimitted that in this case the applicant as well ws the

nrive be respondent was  sent for  initial Liradlnling
simul taneously. The applicant 3 result wes not deolarect

a8 1T he had failed in the training rather 1t is stated

supplementsary whereas respondent No.4 might have pasae

same put that does not mean that the appllcant has joilned
after the result of supplementary test was declarad anol
the mer it List was prepaired and on the bazis of bthe meir it
obtained 1 the examinatlon these persons were poste
Agelinst  working posts. As regards  appearing in  the
examination 1n the subseguent chances is concerned, Choss
wiy  Joined  the course Ln the subseguent year fbr By
reason  and passed the same in the subseguant ch&nc@su
thely senlor ity cannot be interlinked with the subseduent
examination for the same coursze. nis subsecduent ohanos s
Méa Chat & person wWas ih the subseguent course only as

such he has Lo be assigned proper seniority.
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it It is further stated that whei thiz

¥

interpretation was adopted at the time of casting the
mer Lt 113t the applicant had thereafter been givenj Lwo

promotions on the basis of said seniority list and for 14
years  the respondent Mo.4 remained silent and did not
challenge the same so now ne cannot challenge the aettledt
pasition  and in support of his contention the counsel for
Lhe applicant has also relied upon a -dudgment given 1o GA
Nes, 10272000 entitled as 8.8, Paliwal ¥s. U.0,1. &
Others wherein relying upon the judagment of the  Celhi
High Court Ln  Suraid Bhan & Another vs. “ajindaf Fal
Singh Lamba & Others, 2000 (2) SLJ HC OB 66 has haid thia &
the settled position oannot be unsettled and iwhlle
passing the order the court had referred to the Judgment
of the Apex Court in M.L.C. D souza Vs. U.0.1., 1478
(21 SLR 255 which has also been relied upon by  the

applicant L this case.

b & On the contrary the learned counsel Tor the
respondents submitted that while complying witfs thss
judgment in  Bhupla s case (Supra’), Ehupia had to be
assigned prroper  saniority and  gilven consequatitisal
benefits &= directed by the Iribunal and in order to do
30, Jupniormost person has Lo make room for  Bhupal  anc
since the applicant had passed the examinaton in a
supplementary test wheress respondent Nao.4 haot  besig
dec layed successtul &t the first instance 50 the

respondent No.4 should be dqevlared senior.

bk
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i Es Liv our view this contention of the respondent

8,

has no merits because as regerds the position of para 303
of the IREM 1is concerned. the same does not ‘help the

respondent in any way.

F3

'H:. Fara 303-A does not spsak about supplementary
examination of the same course though there i1s a mention
of subseguent chances of appearing in the examination but
that has been mentioned in context of those persois whe
Jeined  the subseguent course for the whatsoever reason
being and those who passed the sxamination in the
sidsedquent chances, will rank junior to those who had b

passed Lhe examination in the earlier couraes.

N Ihe use of the word and the interpretation of
word "subsequent c¢hances” iz also linked with tha
candidate who joined the "subsequent course’ whereas it
has nothing to do with the earlier operation of the
sub-para (&) of the 308 which only says that candidates
who are sent for ipitial training to training schosls
will rank higher in seniority in the relevant grade 1in
the order of merit obtained at the examination held ai
the end of the training period before being posted
against working posts, S50 1t appesrs from the  Llres

S8NLOFLtY et issued Ln different grages the

L

r@sbond@ntﬁ department had itself not taken care of the
éxamination  undergone by tha applicant and had taken as
1f he 13 also & candidate for initial Lralning along witiy
respondent  No.4  and  after properly considering ‘their
merits  they had placed the applicant above respondenis
N G Ihe TFilnal result snowing the merit has not been

placed on record but the fact that @arlier thres

4
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senlority  lists had been issued, that is not disputed
meaning thereby that the seniority position éwnhmh
reflected in the earlier vyears seniority Llists had
already bheen settled and the applicant had alac@: e i
given gromotion based on seniority list of 1983 30 it is
too  late in the day to rake up the seniority again bw
respondent  No.4 when he did not rake up this issue when :
the earller senlority lists were issued. So following
the iaw 42 lald down 1n the Jjudgment cited (Supra) by the
learnad .counsel for the applicant we find that ths

sattled position of senlority canhot be Unsettled.

20, Hence, we allow the OA and quash  the order
Annexures  A~1, A~2 and A-3 as same being lLllegal and
against the law laid down by the Hon ble Supreme Court
I 0 souza (Supra) case. Wwe further diresct thaf the
senlioft ity of the applicant be restored az it stood befeir =
the impugned orders were passed. [his may be done within
@ peiiod of 3 months from the date of receipt of @&  capw

of this,order. No costs.

(5. A, SINGH) CHRULDLIPT S 1 NGH #
MEMBER (&) MEMBER(JUDL )



