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DA _NO, 1386/2003

WUl Vashi sht. : :

Sfo late $h. B.S.vashisht,
Supervisor P.Way, :
Nor thern Railway,

Barei L1y, oY

OA NOLYL LY L0
£

Senil Kumar Sharma.

S/o Sh. Babu Ram Shamwms

Supervisor P.way,

Northern feci Lway,

Moradabad.

A NOL1077/2003

Fradeep Kumar Sharma,
Sfo Bh. R.G. Sharma, —
Supervisor F.Way, .
Northern Raillway, |
Mahrasull, .
Diztt. Ghaziabad.

(By Advocate: Shri G.p.Bhandari) :

b

Union of Lndia through

b The General Manager,
Northern Raillweay,
Baroda House,
Mew Delhd.

i

7 The Divisional Railway Manager,
Northern Raillway,
Moradabad..

3. Sh Arun, Kumar Saxend.,

~APPLICANTS

supervisor P.Way, Under S$SE/P.way, N.Rly.,

Shahiahanpur (UP).

“. . . Sh..Virender Kumar, .. .. ..
Supervisdgr P.Way, Through OQSEC),

DEM = Office/N.RLly., - .

e

Allahabad. . L —RESPONDENT 5

{By Advocate: Shri Rajender. Khatter in 0A-1386/2003
Sh.‘D,S.Jagotra in OA-1111/200%
Sh. R.L.Dhawan in 0A-1077/2008). -y




2.

ORDER

By Hon ble Mr.Kuldip Singh,Membet ( Judl ¥

By this ccommon order we shall be deciding
three OA% a3 all these involve common question of  factx

and law.

7. The brief'facts, as alleged by the applicants
in brief are that éll the apnlicants had been working or
the post of  Permanent Way Supervisor in the gréde of
Rs. 45007000 after having been appointed through & wproper
and formal selection process in the Engineering
Department of the NQrthern Railway. Moradabad Diwvision.
e nest post in"the hierarchy it that of Junior
tngineer-11, Permanent Way in the grade of Rs.5000-8601
which 13 & selection post and 1s filled up after
conducting a written test followed by a viva-voce tﬂ&ﬁ
and  the select List is prepared on the basisz of
meritwcum~3eniorjtv‘ Respondents had held a selection
for the said post onm 31.1.1998 in pursuance of & circular
dated 7.1.19498, All  these anpplicants  were itr the
censzideration  zone. All these applicants found their
name  in Lhe list of candidateé who had qualified it ihe
written test., Rased on the.written test viva-voce test
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was held on 16.3.1998 which contained the names of 24
zglected persons but name of applicants is not there nor
the name of one junior to the applicants, namely. Shr

Rajesh Kumar Mishra was there.

3. It is  further stated that the rules for the

selectlon are contained in the IREM Volume-1 Chapter-11.

'

Para 219 contains the procedure to be adopted by the

selection Board and sub-para (g). lays that selection
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zhould  be made on the basis of overall merit. Further

for the guidance of the Selection Board the factors to by

taken into account and their relative welghtage are given

hereinbelow: -

Max imum Qualifving
Marks : CMar ks

B Frofessional abilitv 50 _ 30
119 Personality, Address 20

Leadership and
Acadenic aualification

Pi1) Record of gervii@ [
ivi Seniority J ¥
4. Lt is further provided that a candidate must

obtain 30 marks in the professional ability and 60% mark=
of  the aggregate for beihg placed on the panel. Where
bolh  written and oral tests held for magudgin@ s
nrofessional ability, ﬁhe Written test should . not be of
less  than %% marks and the candidate must Csecure 0%
mar ks in the written fest for the purpose of being called
In the vivae-voce test. Since neither the name  of thes
aoplicants Figure nor the name of Shri Rajesh Kumar Misra
appesred 1in the panel. however, Shri Raijesh Kumar Mises
filed an. 0a 1364/99|bef0r@ the Allahabad Bench of the
Central AdminigtratiQe Tribunal. The Tribunal called for
the  record of the gelectiOHIand found that twob persons
namely, S/Shri Virender Kumar and Arun Kums Saxens  hadl
secured  lesser marks than Shri Rajesh Kumar Misra who

were placed on thé_oanel whereas he was  ignored. dhes

Tribunal then Obséfﬁéd that  since promotion of. the

selectees had been maaévlohg back so the Tribunal did mot

disturb the panel bdtfdireoted the respondents~tb include -

Raiesh Kumar Mishra alsc on the panel. An  appesl wa=x

taken hefore the Allahabad L High' Court -which .. was

A




dismissed. rhereafter? the applioants; made -a joint
representation and submitted that since there is wothing
adverse against them. and they being senior to Rajesh
Kumar Mishra their names ought to have been interpolatec

in the panel.

iy Anplicants  further allege that all the three
have obtained more marks than Shri Arun Kumar Saxetda S
they ought to have been included in the selected list.

There has been no reply to the representation.

6. , The applicants now submit that there are
catena of cases of the Hon ble Sunreme Court that the
hepnefit of the -dudgment/order should be given to all the
similarly siltuated empléyees and the employees should aoi
he compelled to knock the doors'of justice. Thus it 1is

nraved that the respondents he directed to extend the

o

henefit of the 1udgment order dated 2%.4.2001 of the
cal/Allshabad Bench which has been affirmed Iy Ehies
Allahabad High Court and the names of the applicants be

also included.

7, Ihe respondents are contesting the OA.
kespondents in their reply pleaded that the 0Aas filedbw
the @oplicants is barred by time since the applicants are

seeking nlacement 'in the panel dated 13.4.98 whereus ih e

applicants had submitted representation on 6.8.2001 and the

Timitation period had already expired. It is @lse

submitted that no application seeking condonation of
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delay wa

¢

. filed so court should not condone the delasy
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Besides that!it wds also pleaded that against

the judament of the Allahabad High Court the . respondest:x
had =lsc taken & dgécision to file the SLP  before the
Hon ble  Supreme Couét thus the judgment of the Al Luhabact
High Court has not become final.

g, Lt is also pleaded that the selection made by

the Selection Board has been made in accordance with the

rules provided in the IREM Volume-1 Chapter-11 Mo other

"

10, we ‘“have. heard the learned counsel for the

parties and gone through the record of the case.

1. The short duestion to be answered is whether
the DA i3 barred bv time_or not. The learned counsel
appearing for the.. abmlicantg submitted Lhat. the
aaoficantﬁ ‘are  seeking benefit of the judgment dated
7.3.2003 filed by the Union of India against a similarlw
2ituate  Permanent Way Supervisors assalling the judgment
of the Central Adminiﬁtrative Tribunal, Allahabad Remch
deted  #9%.4.72001. :rné learned counsel for the applicants
Submitged that =since thé judgment has been given o
302003 50 the case of the applicants are well within

the time.

2. 'he facts which are not in dispute go to show

that the applicants in this case though are claiming the

benefit of the order. passed in Civil writ Petition by the

Hon ble Allahabad High Court on 7.%.2002 but. primarilsy
the @oplicants . have challenged the selection panel for

the post of JE-1I grade Rs.5000-8000. the result. of which




was declared as lonag back é on 13.4.1998. in the case
of the applicant in Allahabad High Court the applicant
therein  had also challenged the same panel but he had
challenged the same well within time that is why his O&
was @llowed with certaln observations made by the
Tribunal and the order passed by the Tripbunal had beev
confivrmed by the High Court. The Tribunal while allowing
the OA had summoned the record of selection and observedch
At under -

" Heard counsel on interim order. Considering
the circumstances of the case, it 1s ordered that the
promotions consequent to impugned order shall be subiject.
to the outcome of this OA".

1%, , fhus as we. have found that the panel was not
correctly drawn and 1t suffers from arbitrarinesis . an ¢k
illeamlities, the &pplicant is entitled for the vrelief.
ihe 1ribunal  had also compared the particulars of  thes
aoplicant  and two other general category candidates who
had secured lesser number of marks so on the basisz ©Of the
facte the 0A& was ~allowed which was sffirmed bv. the
Hon ble High Court. The Hon ble High Court also while
affirming the Judgment of the Allahabad gench of the
Tribunal observed as follows:-
turo

The Tribunal  has held that @i@ persons,
namely, Virendra Kumar and Arun Kumar, have been il ude o
in  the panel for the selection though they secured less
marks than the respondent No.1. hence the Ve ibusal
rightly directed that the respondent No.l should also be
promoted as Junior tngineer-11. There 1s 1o 1) Lerepan LiU
in the fribunal s order. The petition 1is dismissed”.
14, Thus the perusal of both these dudgments g tae
shiow that the findings which were arrived at by the
Tribunal as well as the High Court were based on  Tacts

1.e. . the marks secured by the abplicants therein which




were  found to  be -on the‘i

gher side than. those two
general catégorv candidates who were included . ian  thss

nanel .

15, - To I G on.the basis of the marks secured one is
challenging the éélect panel that has to be done
tkmediately within = the meriod of limitation after the
declaration of the‘reéult of the selection which fias soi
heen done by the aﬁblic&ﬁts herein. They have approached

this court only after the Jjudgment had been given by the

ribunal  as

by

well as by the Hon ble Allahabad High Courct.
Even 1in  paragraph 1 which is meant for particulsr s
agalnst which the orqer has been made the applicants have
alleged thaf they being = similarly situate @z the
applicant  beforé the Allahabad Bench of the Tribunal)sb

they should also be giveh the benefit of the judgm@nttyf
the Allahabad High Court and,for,this burpose we must say
that the deciﬁiongaf the court of lawvin another Can
does  not give a cause of action to the petitioner as the
same  has to be counted from the actual date agrzh@ LY
lald down by the Hon ble Supreme Court in Bhoop $Singh Vs.

U.0. 1. and Others SLJ 1992 (2) $C 103.

R . A Ihe perusal of the judgment given by.. the
Tribunal at Allahabad gd®to show that this has been done

inore o less ‘on the facta of the case and not- on the

principle of law. nor there is any comment about  thse

ﬁelectionﬂ_Drooedurevunof,_thé,..oourt had . quashed the
procedure -Dreséribed"intpéré~219 of IREM Vol.I, %0 .tha
applicants  cannot “base Zﬁg cause of action from the
judgment deliveréd@:by the Alﬂahabad High court.. If at

all  they have to bhallenge:the selection than they are

o
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A
suoposed  te  challenge Same within ., the prescribed
. w Y

peiriod from the date of the result of  selection wes’

deetmred which was declared sometime on 13.4.98 whereas

all the 0OAz have been filed on 10.4.2003. Thus these DA
are  hiahly barred by time as per provision of Section 21

of the AT Act.

17. A B A -3 'further submitted that because & the
judgments given by the Allahabad 8ench and Allahabud Higfu
Court are based burelylon facts which could not givgﬂ
Tresh  cause of action in favour of applicants, as  soch
the 0OAs have no¢ merits and the same deservey to be
reijected. Eyen the court had not unset the selecti&nlaf
pa*le) ,meréons who were 30 called ‘unior to appliéénts
therein.the Tribunal had only directed the r@spond@nts tew
accommodate. but applicants in the present case have come

to the court at a very late stage.

8. - In view §f the above, 0As have no merits and

)
the same are dismissed. No costs.
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MEMBER (A) A‘lﬁ//m _ MEMBER (% .

14
lﬂf

'/ﬁ/ g
-

)



