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PRINCIPAL BENCH

New Delhi, this the 30th day of January, 2.GGA

HON^BLE-SHRI SHANKER RAJU, JUDICIAL MEMBER
HON BLE SHR-I-- R. K .• UPADI -IY AYA, ADMIN13TRATIVE MEMBER

» \.y "(T
I'M M{\'\7- .J uj. i. I I y - J. 1-1O

R/o H„No„l<1, -
LUI — / l-l y

Chandigarh.. • -
— - — - . ..Applicant

(By Advocate » Shri G«D„ GSupta with Shri oinha)

Versus

1. Union of India,
- - - Through its Secretary, Ministry of Personnel,

P u b 1 i c G r 1 e v a n c e s a n d P e n s i o n s „
New De1h1 -

2.. . Di r e c t. o r i,Vi g 11 a n c >3 j
GoV't., of 1 n d 1 a,
M!i. n i s t r y o f P e r s o n n e 1, P u b 11 c c Gr i e v a n c e s a n d
Pensions,
Departrnent of Personnel and Training.^
New DelI'ii „

3.. —- State of f-laryana.
Through its Chief Secretary,,
Ci o Ve r n rii e n t o f [-1 a r y ana,
C1v11 Sec reta riat,

^ .-.I -T ^ ^ U,
V..- llcll JU i. y cril I I H

„ „ » „ ., RespCinden t.s

(By i--']dvocates S'hri ii„M„ Sudan for R '.l to r?"'2
O I 11 .1 O U I•ider Khatri for R-3)

ORDER (ORAL)

SHRt::J:HANKER-RAJU, JUDICIAL MEMBER ;

MA—267-5v''2003

MA -2675/2003 bringing on record relevant

documents relating to judicial orders in the criminal

trial as well as application for supply of documents

is allowed and the documents annexed in this misc..

application are taken on record.

OA-1061/200^' —

Applicant - through . this

r e s p o iTd e n t s" o r d e r 'da t e d

recjuest of i<eeping the disciplinary proceedings

OA impugn<

0-12-2002 whereby his

alUi
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ini-c-iated -against him in abeyance during the pendency

of similar proceedings in the criminal case has been

rejected-

2,. - -Applicant,, who is an IAS Officer of 1978

Batch allotted to Maryana Cadre, had worked in various

capacities with the State of Maryana. A criminal case

filed by the CBI FIR Mo..RC 03/2000 was registered

against applicant on the basis of statement of one

3 h r i KB „ Go e 1 „ Af t e r i n v e s t i g a t i o n „ a c ha r g e s he e t

h a s " b e e n filed x n t iie c r x ini n a 1 o o u i u u i u'mp e t e 11 c

jurisdiction in July 2000.,

— 3Simu1tan i ou s 1 y a Ion gw i t h t he c r i mi n a 1 case

0 n • t he s a me s e 1'of a 11 e g a t i o n s and r* e s t e d o n s a me

evidence, which is not disputed, a Hemorundum under

Rule S of the All India Service (Discipline and

Appeal) - Rules, 1969 (hereinafter referred to as

'Rules') had been issued for conducting disciplinary

proceedings -against the applicant.

• =1 _ I n t he c r i rii i n a 1 t r i a 1, a p p 1 i c a n t r e rr^ a i n e -c!

1n —-j ud i c i a 1 c us t od y till Movember, 2003 „ r-i w<». s

released on bail,.

>•

I

5„ -• During the course of pendency of the

criminal trial, applicant has sought for furnishing of

certain • documents, which were required for his oeierice

i n t hie c r i iXi i n a 1 case, i f'i possess i on of CBI-
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• -6,. —Vide order dated 15„11,.2000, High Court of

Punjab has di r e c t e d the respondents to supply copies

of -the documents as required by the applicant within a

pen o d o "f o n s we e k»

— 7„.- . Applicant had requested for supply of

docu rfien ts - wh i c h was tu f"nssd down „ }\oweve r, v i de o r de r

dated --i6„9,.2003 with a direction to honour the

understanding given before the Migh Courts CBI has

been- directed to- produce these documents and vide

order dated 12„11,.2003, as the documents which are

required to be supplied by CBI have not been supplied„

^ the case was adjourned to 23.12-2003-

- - - - 8 _ _ In t he af o resaid con spec t u s ^ applican t

preteri""ed a rep^resentation for keep^i ng th0

disciplinary proceedings in abeyance as the defence

sought to be taken in the criminal trial would be

disclosed —causing grave prejudice- to the applicant.

SJ The aforesaid request was turned down giving ris-

t

UU

u. I 1e -p r' e s e n t - 0 A

--9— -Learned sen ior counse 1 3hri G„D„ Gupta

with Shri S., K. Sin ha, learned counsel for applicant

by ^-p 1 ac i n g re 11 an ce u pon t he dec i s i on of 'fc he Aex

--^n-CaE>t^_„M,Paul_.Anthgnii_V Bharat„Ggld_Mines

Ltd.. & Anr-„-JT 1999 (2) SC 456 contended that as the

trial has already commenced and there is no evidence

that the delay is on the part of the applicant and the

same is attributable to him5, te delay in p^ursuing his
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case is due to non-cooperative attitude of CBI, which

despite- directions of the Migh Court and Special

Judge5, had failed to supply the recjired dcicui'nents to

the-^pplicant.

10,— In the aforesaid backdrop, it is stated

that if the disciplinary proceedings and criminal case

3.re— rested on sanie set of facts w11Ti cowwon evi dence

to be adduced and the charges in the crirninal case

\i' invo 1 ve • - cornp 11 cat'ed questions of law and f acts and

keeping in view the nature of offence and nature of

I'iav'-ing -connected, during the investigation compelling

the- applicant to participate in the disciplinary

proceedings would result in disclosure of defence,

which cannot be countenanced in view of the law laid

down—in—GatS'-'t-..M;.-Pau 1 Anthonv"s case (/Supra)

11 „ Shri G.D» Gupta, learned senior counsel

w' , further distinguishing the case law laid down in State

of — Ra.iasthan^ V_ b.K, Meena & Ors-„ JT 1996 (S) GC

6S<1 by contending that there is no evidence that the

defence- had a 1 ready been disc 1 osed by way of wr111eri

statement --as such the decision is distinguishable,.

S f'l r i Gupta also stated t hat t he app 1 i can t was i n

j u d i c1a1 cu stody till NoV embe r 2003 a n d has n ot at a11

•a11r1buted - towards any de1ay in the tri a1 and as

without any- kind of difference in the disciplinary and

criminal proceedings which are rested on common

evidence, - the distinction drawn would not be

applicable., Referring to the chronologicial statementI
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filed by the CBI, it is stated that the same is far

from --truth and delay is attributable on part of CBI

which is reflected from' the order passed by the

Special Judge on 16,.9.2003 as well as on 12„ 11.2003,.

12 „ On the ott'ier [iand „ respondents 1 earned

c o u n s e 1 3 li r i r-i _M„ S u d a n v e h e me n 11 y opposed t h e

contentions raised by the applicant and stated that in

the—1-i'aht— of- decision in B.K. Meena's case (supra)

and-—Gapt^-- - M. Pau 1 Ant honv' s case (supra) „ as the

criminal trial has been unduly delayed irrespective of

whether it is attributable to the acccused or the

p r o s e c u 11 o n ^ i i'l s u c h e v e n t ^ 11 wo u 1 d b e i n t he

interest of department^ the disciplinary proceedings

initiated against applicant are to be expeditiously

disposed of -

— --13» Shri Sudan further states that the

applicant had been adopting d6; laying tactics to

pro 1ong ti*ie trial iri order to niaKe adequate defence in

the disciplinary proceedings- According to him,,

expedicious disposal of the disciplinary proceeings in

the present case is with a view to keep administrative

uiachinery clean and as such the rejection of the

r e c] u e s.t o f t I'l e a p p 11 c a n t, t o l-< e e p t he d i s c i p 11 n a r y

p r o c e e d i n gs in a b e y a nee is r e a s o n a b1e an d j us11fieo«

V

1<1 „ Moreover^ it is stated that the criminal

proceedings in the trial had not even commenced after

twio years.
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15- We have carefully considered the' rival

contentions of the parties and perused the mater^Jaay-

available on record„

16„ • - Law summarised and the conclusion deduced from

various decision of the Courts as referred to in Capt,.

M..Paul Anthony's case (supra) are as followed;-

V

"(i) Departmental proceeding and proceedings
in — a criminal .case can proceed
simultaneously as there is no bar in their
being conducted simultaneously, though
separately„

ii)- -If the departmental proceedings and the
criminal case are based on identical anc:!
similar set of facts and the charge in the
criminal case against the delinquent
employee is of a grave nature which involves
complicated questions of law and fact„ it
would be desirable to stay the departmental
proceedings till the conclusion of the
criminal case„

iii)-—Whether the nature of a charge in a
criminal case is • grave and whether
complicated questions of fact and law are
involved in that case, will depend upon the
nature of offence, the nature of the case
launched against the employee on the basis
of--evidence and material collected against
him during investigation or as reflected in
the charge-sheet_

iv ) The factors mentioned at (ii) and (iii)
above- cannot be considered in isolation to

stay the Departmental proceedings but due
regard ha to be given to the fact that the
departmental proceedings cannot be unduly
delayed..

v)—If the criminal case does not proceed or
its disposal is being unduly delayed, the
departmental proceedings, even if they were
stayed on account of the pendency of the
criminal case, can be resumed and proceeded
with so as to conclude them at an early
date, so that if the employee is found not
guilty hi , honour may be vindicated and in
case - he is found guilty, administration may
get rid of him at the earliest-"
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17 „ • Mowever:, the aspect of delay has been

discussed by- the Apex Court in E-K. Meena's case

(supra) as under:-

V

"It—would be evident from the above

decisions that each of them starts with the

indisputable proposition ' that there is no
legal bar for both proceedings to go on
simultaneously and then say that in certain
situation s st may not be "desirable',,
"advisable' or 'appropriate' to proceed with
the disciplinary enquiry when a criminal •
case is pending on identical charge. The
staying of disciplinary proceeding, it is
emphasised„ is a matter to be determined
having regard to the facts and circumstances
of -a -given case and that no hard and fast
r u 1 e c a n b e e n u n c i a t e d i n t h a t b e h a 1 f „ T h e
only ground suggested in the above decisions

• -as constituting a valid ground for staying
the--disciplinary proceedings is that 'the
defence of the emp1oyee in the crimina1 case
may—not be prejudiced-' This ground has,
however, been hedged in by providing further
that this may be done in cases of grave
nature involving questions of fact and law,.
In--our respectful opinion, it means that not

-- only the charges must be grave but that the
case must involve complicated questions of
law and fact- Moreover, 'advisability',,
'desi rabi1ity' or 'propriety', as the case
may be, has to be "determined in each case
taking into consideration all the facts and

I circumstances of the case.. The ground
indicated in D„ C-M-(AIR 1960 SC 806) and

/ Tata Oil Mi 11s(AIR 1965 SC 155) is also not
^ an invariable rule. It is only a factor

which will go into the scale's while judging
the-- advisability or desirability of staying

V, the disciplinary proceedings. One of the
contending considerations is- that the
disciplinary enquiry cannot be and should
not be delayed unduly- So, far as criminal
case-s a r e c o r'i c e r n -ed, it is well k n o wn t hi a t
they- drag or end 1ess1y wih-ere high off icia1

: or persons are involved- They get bogged
down on one or the other ground. They
hardly ever reach a prompt conclusion- That
is -the reality in spite of repeated advice
and admonitions from this Court and the rligh
Courts.. If a criminal case is unduly
delayed that may itself be a good ground
forgoing ahead with the disciplinary enquiry
even where the disciplinary proceedings are
held-over at an earlier stage- The interest
of administration and good government demand
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that these proceedings are concluded
expeditiously.. It must rernei'fibered that
interests of administration demand that
undesirable elements are thrown out and any
-charge of misdemeanour is inquired into
P rompt1y. The d i sc i p1i n a ry p roceed i ngs a re

- meant. n ot r ea 11 y to pu n i s ['i t he gu i 11y bu t to
keep the administrative machinery unsullied
by getting rid of bad elements The interest
of—the delinquent officer also lies in a
prompt conclusion of the disciplinary
proceedings- If he is not guilty of the
charges^ his honour should be vindicated at
the— earliest possible moment and if he is
gulity „ he s f'l ou1d be de a 11 wi 11•) pi"omp11 y
according to law,. It is not also in the
interest of administration that persons
accused of serious misdemeanour should be
continued in office indefinitely, i„e„„ for
long periods a waiting the result
criminal proceedings^ It is not in
:Interest of administration,. It on1y serves
the interest of the guilty and dishonest,.
While -it is not possible to enumerate the
various^factors, for and against the stay of
disciplinary proceedings, we found it
neces-sary to emphasise some of the important
considerations in view of the fact that very
often the disciplinary proceedings cannot
be, - and should not be, a matter of course„
All the relevant factors, for and against,
should be weighed and a decision .taken
keeping in view of the various principles
.1. a 1d d o wn in t he d e c i s i o n s; r e f e r r e d t o
above"

of

the

IS, Insofar as other contentions are

concerned, respondents in the reply have admitted that

the— criminal proceedings and the' disciplinary

proceedings are based on similar charges. It is

•|" u rt-he r - a dmi 11e d t ha t t he documrn e rt t a r y e v i d e nc e and

witnesses are same in both proceedings„

— 1'?" Insofar as gravity of charge and -

complicated questions of facts and law are concerned.,

we --find that none of the presons, who have been

alleged to have provided bribe to Shri K_B. Goel„

have -been- made ' to cross-examine and as such their —

statements-—cannot be read in as evidence. One of the
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allegations was replacement of answer-sheets,, which is

based--en-•incriminatory statement of witnesses- host

of the witnesses have not directly implicated the

applicant- Moreover, keeping in view the offence

alleged -against the applicant which is under

Prevention- of Correption Act as well as forgery,

cheating and interpolation in the documents, the

proceedings involve complicated questions of law and

facts.;

20 „• As regards a the deducable conclusion with

regard -• to- undue delay in disciplinary proceedings as

well---as-undue delay in criminal case is - concerned, in

and;: unreasonable., AsLjagul_the 111

C.Q]T^i:5^::;j3:^foild,.Jlic;LLma,aL»„.™i:fc^

a]ls::Jli;sj3iMj2or t i l!i_the

been - -defined as excessively., out o;L_ [2jloi2ortio]i

has -• regard to undue delay though the Apex Court has

not further clarified as to whether this undue delay

would be- - undue if it is not attributable to the

delinquent/ accused official.. Mowever, keeping in

view - the-pacu liar facts and circumstances of the case,,

whereas -since N!ov„, 2000, despite direction of riigPi

Court of Punjab, the relevant documents had not been

furnished • to the applicant by the CBI as well as the

Special Judge- by an order.dated 16-9„2003 reiterated

this fact as well in its order dated 12_11„2003
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observed •that the documents required had not been

supplied- - by - the CBI^ the delay in 'framiny of the

charges and proceedings in criminal case cannot be

said--to- be attributable to the applicant- The

contention putforth by the rsispon dents that the

applicant had been adopting the delaying tactics

cannot be countenenced in the light of Section 207 ot"

Cr»P„C^ - -whereby documents relied upon by the

prosecution are to be served upon the accused which is

inconsonence with the principle of natural justice and

fairness in procedure with a view to afford a

^ reasonable-- opportunity to the concerned to defend his

case. The aforesaid delay is not an objective

consideration„ It is subjective in each case

depending on its facts and circumstances. The fact

that the- applicant had from the very beginning

requested the concerned Court as well as the nigh

Court to furnishi him the relevant documents which are

in possession of CBI but due to lackadaisical attitude

of—CBI as- reiterated has resulted in delayed

proceedings with the result the criminal trail has not

commenced. • Moreover, the applicant remained in

judicial custody till November„ 2003„ The aforesaid

delay from - 2000 to 2003 cannot be observed as

inordinate and it cannot be held that the trial has

been-unduly prolonged by the applicant.

21. -- May that be so, taking cognizance of the

fac^t that the trial as well as disciplinary

\i^ proceedings are founded on identical question of facts
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and rested- on common evidence, now even

d i s-c i p i- i n-a r y- proceedings a r e a 11 owe d t o c ont i nue s In a 11

have an effect of compelling the applicant to di-sclose

his— defence in the disciplinary proceedings which are

sought to be taken in the criminal trial and shall

prejudice him_

- liiS!K— ["loweverwe are coiiS'^xou^ ciiBkC • lile

. interest of administration, particularly clean

admin i-st rat ion a the disciplinary proceedings on a

^ - prolonged trial cannot be kept in abeyance

indefin-itely,, - Balancing all the factors, we dispose

of - this OA with a direction to the respondents to keep

the-- disciplinary proceedings in abeyance till

31„12_2004. -For the interregnum, we observe that

respondents-- shall take up the matt-er with the CBI to

facilitate immediate furnishing of the concerned

documents - to - the applicant who may without any

delaying tactics would ensure that the trial is

proceeded • expediciously comes to its logicaj. ehu„
XJ
M however, after 31.12»200«1„ as observed in B.,K,.

Meena'-s-- -case (supra), it would be open for the

respondents to take appropriate proceedings before us

for—resumption of the proceedings,. There shall be no

order as to costs,,
f

(R-. K-UP^h'YAYA ) CSMANKER. RAJU )
ADHI-NISTRATIVE-MEMBER JUDICIAL MEMBER

/ i cxv X /


