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VEl.

eo\ft,. of HCT of Delhl through
itsr:Chlef Secreta{1 Players Buildlng
I.P.Estate, New Delhl.

2. Itre tTolat Seeretary
(unlon Terrltory)
I'tlnlstry of Hme Affalrs
effi,.of fndLa, North Block
Central SecretarLat,
New De1hL.

(gy AD,vocATE sllRr R.N.srlrGrI)

ORDER

-
JI'STTCE V.S .A€GARWAL: -

t{A Dro .927 /2OA3

t"tA No.927/2OO3 for jol.nlng together in oA iIo.1O52/ZOO3

Ls granted.

oA [[o.1052/2003

Applleant No.l was appolnted to Grade I of De1hl

Administratlon Subordj.nate Servlce (peSS) oa regnrlar
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basis on 19.11.1979 vl.de the order of 31.8.1989 wfrile

applleants 2 and 3 were appoLnted on regular basls l.a

thls grade frora 28.6.1980 vlde the sanre ord@r. Subeequently,

they were appolnted in Grade II of the Delhl and Andaraan

and Nieobar Islaqds Clvil SerrrLce (pagfeS) rrnder RuIe

25(St d the DelhL and Andanran and llLecbar laland8

CJ.vll Service Rulee, 797L (for shortl rthe RuIeBi).

The appointment was for slx mqlths or tlIl further
orders and the app1J.eant,e continued to hold the posts.

Appllcant No.1 Euperannuated fTom DNIICS Grade Xf wI.th

effeet from 31 .7.2000 nrhile applicants 2 and 3 took

voluntary retirernent as DANrcs Grade rr wlth effect frorr
1 .6.2001. By vlrtue of the present appJ.lcatlon, thery

seek grant of higher scale of Rs. 8000-13.500/- wl.th

ef fect frorn 1.1.1996 whlch ls payable to DANICS

officers after 4 years of resj.dency perlod Ln the seale

of Rs.2000-3500/- (unrevLsed) or Rs.6500-10 r5OO/- (revlsed)

vrLth regularisation Ln Grade II of DLNICS. Xn the alternative,
they pray. tlre beneflt of the Assured Career progresslon

)
Seherrc (acn1.

2o It J.s not in dlspute that there waa regtnrcLuriag of
the pay and grades of the Delhl, Andaman & Nlcobar Islands,
Lakshadr*eep, Danran & Dl.u and Dadra & Nagar Havell Civil
Servlcee with effect from 1.1.1996. Grade II of the sald

servlce is being operated Ln twc scales i.e. 6500-105 OO/-

on lnttLal appolntment and Rs. gO00-13r5OO/- on completlon

of 4 years I approved servlce Ln Grade rr srrbJect to vlgilance
and J.ntegrJ.ty clearance.

3. Ttre applicants cont,end that they had .serrEd,

ln the Grade X for more than 1O years. They are entltled
to t,he hlgher grade after 4 years.
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4. ft Ls relevant to rnention that vide the order

of 7.6.L99O, the applLcants rere appolnted frqn the

feeder services against the duty post of DA}{ICS oa

emergent and ad hoc basis by way of loca1 arrengrement.

The relevant portion of the order reads:-

t In e>cerclse of the powers conferred. under Rrrle
25(3) of the Delhl Andarnan Nl,cabar fslands Civll
Servlce Rules, L97L, the A&ninlstrator, Delhl, ie
pleased to appoJrat the follovrinE officers of feeder
services agalnst the duty post of DANI Clvil Sefirlce
on errergent and ad hoe basJ.s by way of loca1
arrangement, wJ.th lrmred:late effect, for a period of
elx rnonths or tl.Ll f,rrrther orders, whlehever is
earlLer: -

51. Narne of the of f ieer
No.

NaEE of the feeder
service u,rlth post
presentLy held

s,/shrL
1. B.K.Mohan
2. K.P .Slngh
3. SSS Narang
4 . B.B .tladan
5. S.P . Chaudharrir

6. o.P.AroI:a

Grade -I (aro1

Grade-I (Supat.Edu. )

Grade-I (esro)
crade-r (supat.Edu. )

Grade-I (Supat.Edu.)
Grade-I (gleetlon Offlee)r

They had contlnued to work agalnst the sald poets

t1ll appl5.eant Ho. t had superannuated and the other

applJ.eants had sought voluntary retirement.

5. ql 30.10.2000 vlde the letter of the MinistrT of
Home Affalrs addressed to the Chief SeeretarleE of

certain Unlc,n Terrl.tories, restructuring of the pay

scales and grades '*hich we have referred to abone had,

been effected and the operatlve part of the rrame readet-

n S.1r,

I am direct6d to say that the Government,
after careful eonsideration of the recorrnendatione
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cti*-!-of the FlfthlPay Conmisslon of the pay scalcs and

grade structdre of the aforesald two Serrrices in
all thelr lmpllcatLcns and other relevant factors
ineludlng the fr.mctlonal duties and responslbLllt,les
of the lvlenibers of these senrLces, have deeided the
folJ.oring:

( 1)- (q) Sueh of, those Offlcers of the two servlees
as have eonErleted four years In tbe appll-
cable pre-revised J.nJ.tJ.al entry pay scale
of Rs . 2000-50-2300-75-3200-100-_
35OO shall be placed Ln the revised pay scale
of Rs.EOOO-275-13500 wLth effect fronr
January 1, 1995.

(b) Other Offlcers of t,he tro ServLceE appolnted
ln the inltial entry pay scale but have nort,
carpleted forrr years as on ,January 1 , Lgg6
shall eontinue only Ln the normal replacenrent
pay scale of Rs.650O-2OO-10500 tltl the tinre
they complete the prescribed total serTrlce of
forrr years I.n the pay scales of Rs.2OO0-60-
2300-75-3200-1O0-3500,/ Rs.65OO-2OO-10500.
Oa completion of four years, hor.rever, they
shal1 be octended the hlgher revlsed pay
scale of Rs.EOOO-275-135OO frora the date (s)
on whj.ch they.fuLf ilI the resldency
requirement.r

The appllcants seek beneflt of the saLd Letter.

6. In the repJ.y fLledr the elalm has been contested

contendlng that under sub nr,le ( 3) to RuIe 25 of the Rules

r*tlere appoJntrnent to a duty post r,ras to be rnade purely as a

loeaI arrangeraent for a perlod not exlcedlng 6 months,

sueh appolntment can be rnade from amongst the persons wtro

r.rere jncruded ln the lLst prepared r:nder sub' :rrre (4) to

Rure 15 or Rule 24 oc rrrho were ellgible for lnelusion ln

such a lLst. t.he applS.cants had been appointed under sub rule

(3) to Rule 25 of the Rules on ernergent and ad hoc basis by

way of local arrangement for a period of sl:c months. The

appoJ.ntment had eontlnued beyond a period of si:( monthso A

/

Departmental Promotion conratttee meetlng had been called in
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May 2001 to conslder the elLgJ.ble officirs for reEnrlar

appointnrent to Grade rr,,In aceordance with the Lnstructions

of the Departnrent of Personnel and TraJ.ning dated L2.10.1998,

the Departmental Promotion Conrnittee consldered not onJ.y the

offlelals wtro were then ia sernrlce but also those who were

wlthln prescrrbed zone of coaslderatlon. ?tle applicants were

also considered for promotion tryr the saLd Departrnent,al promot,ion

comnlttee thougtr one of t.hern had superannuated and the -

others had taken voluntarT retlrement, The Departnrental

Prornortion conunLttee roconmended the inclusion of the narE!

of applj.cant No.l in the panel for pranotlon agalaet the

vacancies pertaj-n5.ng to the year L9g4 and lnclusion of the

narnes of applJ.cants 2 and 3 in the panel for prornotion against

the vacancl.es pertainlng to the year 199s. Hohrever, none of

the appllcants courd be prcnoted to Grade rr of DANrcs on

regular baslg as they had no right for actuar pranotion in

terms of the offlce Memorandum referred, to acove dated

12.10.1998 though they hrere brougfrt on year+ise panels.

rt ls in thls back-drop that Lt is eontended that the names

of the applicants were not included arrd they were denLed the

scale of Rg.8OO0-135OO/-.

7. Ttre office Mernoraadura of 12.10.1998 rq>oa which the

respondents rely reads:-

r 3. Ttre rnatter has been exarnlned l:r eonsultatlon
wlth the Ml.nl.strT of Law (Department of Legal Affairs).rt may be polnted out Ln this regard that there is no
speci.fJ.c bar in the aforesaLd offlce litemorandum dated
AprLr 10. 1989 or any other related Lnstructloas of
the Department of PersorureL and Itainiag for eoaslderation
of retlred erqployees, whlre preparing year-wrse panel (s),

)
i
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n'ho were wlthln the zone of consl.derati.on Ln
the relevant year (s). Accordlng to legal oplnion
also It would not be in order if elJ.gtble employees,
wtro were within t,he zone of consideration f,or the
relevant year (s) but are not actually in servj.ce
rvhen the DPC ls being heldr are no,t, consldered
ufiJ.Le prepaling year-vrlse zone of conslderatlqrr/panel
and, consequentlye thel.r Jrrniors are consldered (fn
thelr places) lfio would not have been ln the zoneof
conslderation l.f the DpC (s) had been held l-rr time.
Thls J.s eonsldered inperatJ.ve to l.dent*fy the correct
Eone of conslderation for relevant year (g). Narnes

of the retLred officJ.als rnay als&e 1ncluddd ln
panel(s). Such retired officl.als wou1d, hweverl
have no rlght, for actual prcaotlon. The DpC (s)rmay,
lf aeed be, prepare extended panel (s) folloloing the
prtncJ.ples prescribed ln the Departnent of personnel
and Tralnl-ng offlce Memorandrrm No.22011 /g/97 -Estt-
(o) dated Aprll 9o 1996.r

8. On basis of these facts whlch are not nnrch ln dispute,

the Learaed counseL for the appJ.J.cants had eontended that

t.he applLcants had a rLght to be consLdered. ?hey had worked

for mote than 10 years wlthout a break. ?frelr Juniors had.

been ld.ven the benefit srilrsequently and further that when

rest,ructurlng of the pay scales had been effected at that

time the relevant Lnstnrctlons had been issued datedI

30.10.2000. Ttrey d1d not preseribe that there shoul.d be

conpletlon of 4 years of regular service.

9. On the contrary, the respondentst plea was that tbe

appllcants - had never been promoted to Grade If on

regular basis. ?herefor€r they lrere not entltled to the

benefit of t-he higher scale. Ttte earller promot,ion was

simply on ad hoc and enrergent, basls. The applicante were

not the members of the senrice. the pay and perks are

only - available to the members of the serrrice and the

J
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persons Junior to the appllcantE uere glven the

beneflt only after the appllcant No.l had euperannuated

and appllcants 2 aad 3 had sought volrrntary retj.rement.

10. So far as the prlneJ.ple that the appllcants had

a rlght to be consldered ls concernedp Lt l.s no'E, the

subJect matter of controversEr. Prorooti@ Ls not a

Fundamental Rlght but the person has a trurdamental

Ridlt to be consldered for prorno,t,loa. Slrch rlgtrrt ls

available, l.f the employee falls wlthLn the prescribed

zone sf consideratlcn. In the case of SARAB,IIT SINGH v.

E(.t4A,rOR B.D.GIPTA AND OTI{ERS, .Ir 2000 (9) SC 88,

Lt was clearly held that lf a peraon faLls rrithin the

zone of consLderatlon. he has a truldamental Rlqfrt to be

consldered for promot,iotr" Slmilar flndlngs had been

recorded by the Suprerne Court l.n the ease of DELHf ,IAL

BOARD v. MAFIINDER SIIitcH, ,Jf 2000(10) SC 158, the

SupreEE Court held:-

'5. The rlght to be consldered by the Depart-
rnental Pncmotion Corrnlttee Is a fundamental
rlght guaranteed under ArticLe 16 of the
Constituticn of Indla, provlddd a person is
elJ-glble arrd Ls Ln the zone of conslderation...r

Thls proposlticrr was no't, dlsput.ed at elther €odo

11. lhe respondents admltted that the appllcantE urere

eonsldered and wrere plaeed h the paneJs for the year

L994 and 1995. Ilowever, before they eould be regrrrLarly

\
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prornotedrbthey were no roore ln servLce. I'he appllcantsr

learned counsel ln thls regard eontended that the fault

Iies with the respondents and, therefore, the beneflt

accrtrS-ng t,o them cannot be denled. He referred to a declsioa

of the Delhl High Court in the ease of COL. KEHARI SINGH

(REIID.) v. UNrSI OF INDIA, 2AOO APD( DMISIcnilS (DEtrU)

319. Xn t,he cited case, there was E-conslderatl@ of

the ease of the said petitS.oner by t,he tilurnber Three Selectlcn

Board whieh was heLd ln March 1981. Irl fact, it had met

Ln November 1987. The Hfgh Corrrt recorded that, the respcrdents

had aeted ln an arbltrarlr fashion. xt ls in thls backdrop

that the Delhl HlEh Court had allovred the clalm. fts Ls

not so i3 the present case.As would be nqtleed hereinafteEe

no person jrrnior to the appllcants had been pronoted before

them and, thereforel the decision ln the case of Col.Keharl

Singh (supra) is ent,lreIy dlstingbishable.

L2. In that g,trent, the learned corrnsel for, the appllcants

referred us to a declsion of the Dl.vislon Bench of the

Delhi Hlgh Court Ln the case of iIAWN{AR LLIJ eHAKRAVARflt At{D

ORS. \r. IJNICIT OF IHDIA AI{ID OTIHERS 1N CI,\rII WTlt PCtitlOA

No.5351 rendered on 22.3.2002. Perusal of the cited decj-sion

reveals that .Tawahar Iral ChakravartL and others had filed

an Ortglnal ApplLeatlon J.n thLs'TrIbunal claimtng senlorlty

over prLvate respondent,E. Thls Tr1buna} had dlsrnlssed the

appllcatj-ott. It J.s 5.n thLs sealorlty dlspute that a

qtcegEtdl aroae about not fLl]llg up of the vaeancies. Ttte

DelhL IIiEh Court had held that the senj.orLty Ls a eivJ.l

but wtrere such senJ.orJ-ty affects further promotj.on,

I

!
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and che eligible persons are not considered, t'herefore, in

the manner lal.d down under the law, thelr right' under Artlcle

16 is vj.ol.ated. The Delhl High . court had set aslde the order

of thls Trlbr:na1 and aIlo$red the writ Petition'

13o ttr the present ease before us, the question of senlorLty

Ls not J-n dlppute and, therefore, the ratio deci dend'i of the

declsioa In the eale of ilatraha1. Lal Ch3kravartl (supra) wlLl

also not eofiIe lnto PJ.aY.

L4. The learned COr:nsel f or the applleants had further

re1led upog two delcislons of thie Tribgnal.In th" case of

V.K.DIKSHIT v. ITNIOBS OF INDIA AllD oTt{ER.s' 2OO2 (2) ATir 1OO',

theMrrrrlba.lBenehofthls?rlbrrnalwastaklngupamatter

wkrere the concerned perEon ll'as aggrleved by Jlaction of the

respondents in holding the Departmental Promgt'ion Conrnlt'tee

meetings desplte availablllty of vacancies sr the ground that

the conplete Arrnual Confldential Reports uere rrot evailable'

This Tribunal had directed the respondeats thereln to cmplete

all the papers for reference to the Imj'on Prrblic servieG

conmisslon and to consider the case of the appllcant subJect

to hl,s fulfl.lment of the e]J.glblllty condltions' That is no't'

the sltuation before us and. therefore, the sald decision

J.s of lLttle help to the applicants'

15o Another Bench of thLs Tribiinal Ln the easte o'f c.B.

NARNAULI AI{D AI{SIHER Vs. uNI${ oF I}IDIA NiID CrrtIER"S', 2OO2 (2)

rTiI 420 had also faeed a slrnilar sltuation. The Trlbr:nal

A|\,{<
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did hold that candldates rtiho had been eligible for further

promotions as per exlsting recrultment rulel carrnot be made

to wait inde+lnLtely so that the Governnent can take changes

in the reerultment rules and then convene Departmental Promort,ioa

Conrnittee meetings. Thj-s Is not, the sltuation before us because

there was no change in the reeruitment rules cartenplated,. I{€,

therefore, hold t,hat the declsion so mueh thought of by the

learned co$nsel will not help the applJ.cants.

16. AdmLttedly, the appllcants had never been rnade the

members of the servlce to Grade IX. Perusal of the record

reveals that the respondents greatly relied upon the offLce

I'lemorandurn of 12.10.1998, the relevant portiqr of r,"rhlch has

already been reproduced above. ft clearly prescrjJces that

persons wtro have retired r11l have no rlght t,o claLm aetual

proroo,tJ.on though ,they can be consldered while preparing year-wlse

panels. The applieants have not cared to challenge the saLd

Office l,leraorandum and once it is ngt so challenged and the

respondents have acted upon Lt as a result of whj-ch once a

bcneflt had acerued to certaln persons after the applicants

had stperaruruated or taken voluntary ret,lrement, they have no

right to aetual promotion or the consequentJ.al benefJ.ts.

17r The scale of Rs.80OO-L35OO/- had been glven on 2.11.2001.

y

By that tLme, appllcant No.l had srq)erannuated and applLcants
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2 and 3 had taken volulltarY retLrement. Perusal of the said

order clearly reveals that the benefit to tre persons junior

to the applicants had been given after the appllcants rivere no

more Ln service. trlhlle the applicalts were In servj.ee, the

benefit had not, been glven to arry person junlor to them. Thls

qgestion had been consldered by the Supreme Court Ln the case of

BAI.] NAttI SHARITA v. HO$ITBIJE RA,JA^9THAN HIGH COUR? AT JOtrIPUR N{D

AIIIOTHER, (1998) ? SCC 44. The Sr4rreme Court held that a

senior person can only have a girl.evance if his juniors had

been glven proraotlon fnom a date prior to hJ.s srq)eraDnuaticn.

fhe pronroted persons were given promotj-on from the date of

the orders and rrot from the date, the post fe}l vacant. That

was held to be valld and the Suprere Court relying upon an

earlier decj.sion ln the case of UNICH OF INDIA v. K.K.VADERA,

1989 Supp (2) SCC 525 had heldr-

16. The appellant eorrld eertainly have a grrleva"I}ce
if any of hts Jgniors had been gJ.ven promotion frorn
a date prior to rris sq)eranEruation. rt is not the
case hele. From the promotlonal quota, four promo,t,ions
were made only on 30:12.1996, L.e. after the appellant had
retlred. Those pronoted were gi-ven promo't,ions frl the
dates the orderL of their promotions 1vere lssued a1rd

no,t, frcnr the dates the posts had f allen vaeant. Xt ls
also the contention of Lhe Hlgh Court that these four
offlcerse w?ro were prtrooted t,o the RH.TS, Eere senior to
the appettar,t as pel the senj-orlty list. The questlor
rvtrlclr- talls for conslderation ls very narrow and that J-s,
if rrnde{the ruLes applicable to the appellant _prornotion
was to de given to hLwr fronr the date the post feII vacant
or fforn tfr6 date when order for promotion ls raade. We have
not, been shown any. rule which could help the appellant.
No offlcer ln the RJS has been Prornoted to the RIiJS prlor
to 31.5.1996 who ls Junlor to the appellant. Ptrrther decision
by the RaJasthan High Court has been taken to restore the
lirbalarrce between the direet reeruits and the promotees
srhigh, of eouree, as noted above, is beyond challenge.

7. Xn unlon of India v. K.K-Vadera, 19e9 Supp (2)
SCE 625 thl.s Court with reference to the

I
\
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Def&dcb^Re66eaeh 6,nd Development Servlce Ru1es,
L97O, held that promotion would be effectlne from
the date of the order and not from the date when
promotional posts were created. Rule I of t,hoae
RuLes dLd not specify any date from rfiich the
would be effective. This Court sald as underc
626-27, para 5)

promotim
(scc pp.

J

i5. There ls no statutor1r provlsion that the
proaotlon to the post of Sclentlst 'Br shouLd
t,ake effect frorn ,Iu1y 1 of the year In wh5.ch
the prornotlon Ls granted. It may be that rlghtly
or rvrongly, for sqne reason or the otherr the
promot.loRs lrere granted from ,Ju1y 1, but we do
not find any JttstS.fyJng reasotr for the dlrectim
glven by the fribunal that the prornotlons of the
respondents to the posts of Sclentiet 'Br should
be with effect frqn the date of the cneati.on of
these promotloaal posts. we do no,t, know of any
law or 6ny rule under whlch a proaotion ls to be
effeetive from the d,ate of creatiqr of the
praaotional post. After a post falls vaeant for
any reason wkratsoever, a pf,omotion to that post
should be from the date the pronrot,5.on 5.s granted
and aot from the date on wlrleh such post falls
vacant. Irr the sarre r*ay wfren addltional posts are
created, prornot,ions to those poste can be granted
@ly after the Assessment Board has nret and made lt,s
reconnnendatlons for prornotlqrs belag granted. If oa
the contrarfr, prorootions are direeted to becone
effectLve froru the dat,e of the creation of addltional
posts, then Lt would have the effect of glving
pronrort,ions even before the Assesarnent Board has met
and assessed the suJ.tablllty of the eandidates for
pronot,lon. In the clreurlretaaces, it ls d1ffLcult to
sustaln the Judgenrent of the Triburtal.r

In other words, the Supreme Court held that when no Junior

person had beea gJ.vea the sald benefit before the applJ.cants

had, sr4>eranrrrrat,ed or taken voluntary retlrement. they can have

no grlevance. IdenLical is the posltlorr herej.n. Thereforel

the appll,cants nrerely because of delay cannot make a grlevanee

ln the faets of the present caseo

18. It ls true that In the corraunLcatlon of 30.10.2000,

refern€d to above, t,he scal,e of Rs.80OO-135OO/- ls avallable

on eonpletlm of 4 years of senrice wtren they fu1fll1 the

resj.dency requirement. TtrLs has to be read ln accordance rrith
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the rules applleable to the raeribers of the DANXCS.

19. The only other submieelon made waE that the

appllcants should be granted the beneflt of the ACFj

but heraLn the appricants had not rendered the requlred

nuniber of years of serviee oa regular basls in Grade I

before they sqperannuated or taken volr:ntary retirement.

Therefore, they rrill no,t, be entltred to the said beneflt.

20. No other plea has been ralsed.

2L. For these reasons, lle aFpllcation being wlthorrt

rnerit rmrst fal.l and l.s dlsml.ssed. No eosts.

AV(s.ffiL
T'IEMBER (A)

/sas./

6.t-k
(v.s.AGeARwAr,)
CHAIRI4A,I'[
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