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New Delhi this the dav of October. 2003%.

HON"BLE MR. V.K. MAJOTRA., MEMBER (ADMNY)
HON’BLE MR. SHANKER RAJU. MEMBER (JUDICIAL)

Ulganathan P,
S/0 Perumal G.
R/0 F~4, New Hostel., TIMCG,
Rrruna Asaft Ali Marg.
New Delhi~110 067. ~ Applicant
(By Advocate Mrs. Neeru Vaid)
~Yersus-—
L. Union of India. through
Secretaryv to the
Govt. of India,
Ministry of Personnel. Public
Grievances and Pension,
Department of Personnel and Trainina.
New Delhi.
2. Union Public Service Commission.
throuah its Secretarv.
Dhaulpur House.

Shahjiahan Roacd. -
Mew Delhi. - Respondents

(By Advocate Shri Madhav Panikar)-
0ORDE IR

By Mr. Shanker Raiu.: Member (J):

applicant impuans respondents’ communication
allocatina Indian Information Service to applicant on the
basis of Civil Services Examination (CSE) 2001 as well as
order rejecting the request of applicant for re-allocatiaon

t¢ other services.

Z. Before we proceed to consider the facts of -
the case. a brief backaround leadina to the filing of this

Gy is relevant to bs highlighted.

3. CSE is a combined examination held annuallwy
b the Union Public Service Commission (UPSC) for

recruitment to 26 services/posts. which. inter alia.
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include Indian Administrative Service. Indian Forei
Service, Indian Police Service and other Central Group “a&°
and  Group "B Services. Cadre Controllina Authorities for
these services are various Ministries/Departments under the
Gavernment of India. It is the preroqative of the
concerned cadre controllina authorities to determine number
of vacancies to be filled in the respective services/posts.
These vacancies are intimated to the WUPSC directly. which
in turn intimates the same to the DoPT.
®

4. Examinations are conducted in accordance with
CSE Rules duly notified in Extraordinary Gazette
notification every vear prior to the commencement of the
raespective  examination. Rules for each examination are

notified separatelv.

5. Rules for CSE. 2001 were notified on
16.12.2000 and as per Rule 3 the number of vacancies to be
filled on the result of the examination will be specified
in the Notice by the Commission. Reservation will be made
for candidates belonaina to the SC/ST/0BC and Physically
disabled categories in respect of vacancies as may be fixed

by the Government.

& Rule 17 of the CSE Rules. 2001. provides as

under:

17 The prescribed agualifvina standards
will be relaxable at the discretion of the
Commission at all staaes of examination in
favour of phvysically handicapped candidates
in order to fill up the vacancies reserved
for them. In case., however., the physicallw
handicapped candidates in order to fill up
the wvacancies reserved for them. In case.
however. the phvsically handilcapped aet
selected on their own merit in the reguisite
number at the qualifvina standards fixed by
the Commission for General., SC. ST and BC




N

(2) r3

ij)

cateaqory candidates. extra phyvsically
handicapped candidates. i.e.. more than the
number of vacancies reserved for them. will

not be recomnended bv the Commission on the

relaxed standards.”

7. applicant. as-per the admitted position. as
conveved bv the UPSC tce the DoPT wvide letter dated
17.7.2003 availed benefit of physically handicapped
candidate at initial stage of gualifvinag in the Civil
Saervices (Preliminary) Examination. 2001. havina morse than -

40% disability. Applicant being an OBC is an

Orthopadically handicapped.

3. dpoplicant applied for writina the C3E., 2001
and as per the options the prioritv for service were as

under:

1. Indian Administrative Service (IAS)

2. Indian Foreian Service (IFS)

. Indian Revenue Service (IRS)

4. Indian Customs and Central Excise Service
{IC&CES)

5. Indian Railway Traffic Service (IRTS3)

6. - Indian Auditing and Account Service (IAARY)

7. Indian Postal Service (IP0S)

8. Indian Railway Accounts Service (IRAK)

9. Indian Railwav Personnel Service (IRPS)

10. Indian Oefence Accounts Service (IDAS)

11. Indian P&T Accounts and Finance Service

(RP&TFAS)
1% . Indian Defence Estate Service (IDES)
13. Indian Information Service (IIS7.

L
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9. Applicant was informed vide letter dated
20.5.2002 that he has been recommended for appointment on
the basis of Civil Services (Main) Examination. 2001 and
the allocation would depend upon the rank in the merit

list.

L
10. Undisputedly applicant obtained 1050 marks

which were at least 50 marks more than the general cut off.

11. It has been informed to applicant that he

has been succeeded in the CSE, 2001 with 261st rank and has
been allocated Indian Information Service. which was his
13th prioritv. Applicant vide letter dated 21.11.2002 was
appointed in the Ministry of Information and Broadcastina

and was required to join training/duty by 23.12.200%.

12. On  being aware that the candidates having

lesser marks had been allocated Indian Revenue Service or

other hiadah rankKing Services viz. rank 271 (0BC) Indian .

Customs and Central Excise Service. rank 273 (0BC) Indian
Agudit and Accounts Service. rank 401 (General PH) Indian
Information Service and rank 408 (General PH) Post and
Telearaph Finance and Accounts  Service. Applicant

preferred  representations. Vide one of the communications

his reduest has been reijected on the around that as there -

is no wvacancy to be filled up under OBC category for
physically handicapped category in P&TFAS. which was his
11lth preference he was considered for 13th preference in

IIS. giving rise to the present 0A.

13. Learned counsel for applicant #Ms. Neet-u
Vald alleges discrimination aqainst respondent bv stating

that whereas applicant thouah availed the benefit of
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physically handicapped in the Preliminary Examination but
in the Main Examination for CSE., 2001 as per his merit
which is above the cut off marks applicant should have besen
treated as a general éandidate in physically handicapped
category as persons at rank No.401 and 408 have been
allocated higher services. whereas applicant who ranks
higher to them in the merit list has been. without any

reasonable basis meted out a differential treatment.

14. Learned counsel - for applicant., placing
reliance on a decision of the éApex Court in National
Federation of- Blind v. UPSC. (1993) 2 3CC 411. contends
that directions have been issued to the Government to
decide auestion of providina preferences/reservations to
the visually handicapped persons in Group A’ and "B’ posts
in Government. Relving upon the objiects of Persons with
Disabilities (Equal Opportunities etc.) Act., 1995, it 1is
contended that 1t was with a view that India beina a
sianatory to the proclamation on the Full Participation anw
Eaquality of People with Disabilities in the Asia and the
Pacific region. One of the main oblects 1is to create
barrier free environment for persons with disabilities and
to remove any discrimination against persons with
disabilities in the sharing of development benefits and
also to improve upon opportunity of emplovment the above
sct has been enacted. In this backdrop it is stated that
nowhere in the memorandum of DoPT dated 16.9.2000 it has
beaen mentioned that physically handicapped candidates were

not eligible for other services.

15. Ms . Yaid contends that as per the
identification of course in the gazette dated 31.5.2001 «f

Ministrv of Social Justice services in Audit & Accounts
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Oepartment and Post and Telearaph are identified. As
physically handicapped reservation is permissible onlv in
three services., had this been notified earlier applicant
could have made his option before attemptina for the

examination.

l6. It is contended that the stand of the
respondents that as applicant had availed the physicallwy
handicapped reservation beina OBC for want of vacancies the.
desired service cannot be allocated., had put applicant to a
disadvantaceous position. Referrina to Rules 17 and 22 of
the CSE., 2001 it is contended that the phyvsically
handicapped candidates were selected on their own merit in
the reaquisite number at the cqualifving standards fixed by
the Commission for a«aeneral candidates will not be
recommended by relaxed standards. It is in this backdrop
stated that applicant has never been aiven relaxed
standards and has aqualified in the C3SE. 2001 on the

criteria laid down for aeneral candidates.

17. Referrinag to Rule 22 of the Rules it is
stated that ohysically disabled persons should have
disability of 40% or more. @As applicant fulfils the same
his allocation was to be done in accordance with law. He

is not incapable of performance in any of the service in

the higher order of preference.

15, One of the alternate arauments of applicant
is that bv referrina to Sections 36 and 38 of the
Disapbility Act that vacancies not filled up are to be

carried forward.
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19. On the other hand. respondents’ counsel Sh.
Madhav Panikar wvehemently opposed the contentions and
contested the 0/, Bv producing DoPT . letter dated 18.7.2003
it is contended that applicant., a phvsically handicapped
OBC  candidate cannot compare his case with non-physically
handicapped OBC candidates. #As applicant has availed the
benefit of physically handicapped in the preliminary
examination he could not have aualified in the main
examination. As such relaxed standards have been adopted

in his case.

20. Further placina reliance on DoPT letter
dated 28.2.2003., it is stated that as per the CSE., Rules
2001 before declaration of results for written examination
in the notice for preliminarv examination in Emplovment
News 1t 1s not possible to aive details of the wvacancy
position.

L

2. As regards reservation for physically
handicapped category is concerned, for Group 4% and 87
posts a separate reqister is maintained where point N.1. 34
and 67 are reserved for physically handicapped. Keeping in
view thee number of vacancies in identified posts one 1in .
every 100 vacancies is reguired to be reserved for each
kind of disabilitvy. accordinaly., wvacancies meant for
physically handicappred though ocught to have been notified
zach vear is not possible.

L

29. Shri Madhav Panikar states that applicant
who is a physically handicapped candidate from OBC category
was  recommended on relaxed standards below the general cut
off marks approved by UPSC and in view of notified faor

physically handicapped candidates. As  applicant has
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availed reservation for physicallv handicapped and OBC for
avalifvina in the examination he could be considered only
for those posts/services earmarked for PH/0OBC candidates.
Applicant  who belonas to OBC cateqory has no -claim for
consideration against the vacancies earmarked for SC/&T
categories and accordinaly he cannot be considered for
phyvsically handicapped and non-physically handicapped &C

and ST catedory.

¢

\

3. Sh. Panikar states bv referring to the
chart for vacancies that total six vacancies were notified
far the physically handicapped candidates in three
services, viz. P&T Accounts and Finance Services., .Indian
Information Service and Group "B’ Armed Forces HQ Civil
Service. Applicant preferred for P&T Accounts Service at
1ith and 13th for IIS. None of the vacancies notified for
Accounts Service was for OBC. Hence. applicant who was
recommended for physically handicapped OBC could not be
considered for P&T Accounts and was allocated IIS.

\
Y. By referrina to the decision of the Apex

Court in Shankarsan Dass v. Union of India. 1991 SCC (L&$)

800, it is contended that notification for selection does

not vest any right to a candidate to a post.
L

5. Sh. Panikar states that a person who
belonas to OBC catedory aualifies the examination with
relaxed - standards  cannot  be considered aaqainst .the
vacancies earmarked for non-physically handicapped O0BC.
Minimum phyvsical - reauirement as reauired from
non-phyvsically handicapped candidate cannot be compared and
awx applicant does not fulfil the same as per Rule 22 of

CSE, 2001 he cannot compared his case with rank 401 and 408
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where aenaral physically handicapped candidates are

accommodated against wvacancies earmarked for «aeneral
cateqory candidates.

L

2L6. In the rejoinder. pleas taken by applicant

have been re-iterated. It is further stated that applicant

by  wvirtue of scorina more marks than what has been

prescribed as a general cut off no relaxation in the main

gxamination had been accorded. Accordinalv. on h

5

S Own
merit he was allocated to 1lést rank and beinag phyvsically
handicapped he should have been considered adainst general
physically handicapped category.
%

Q7. Person at rank No.408 of the merit list who
had been considered for P&T Accounts Service a clear cut
case of discrimination has been made out.

’ \

8. We have carefully considered the rival

contentions of the parties and perused the material on-

record.
v

Q9. In view of the decision of the aApex Court in
National Federation of Blind (supra) handicapped persons
have been provided reservation to Group A" and B’ posts
even in vacancies meant for C3SE., 2001.

\.

3. As per Disability Act ibid which 1is an
adoption of the proclamation for betterment of service
prospects to the disabled and to rehabilitate them in the
100 point roster the vacancies earmarked for phyvsically

handicapped which include orthopadically handicapped



(10) \b

persons. Applicant who has one leg amputated comes within
the category of orthopvadically handicapped for which at
least one post is reserved.

L

at. The stand of respondents that applicant has
been accorded relaxed standards both as physicallwy
handicapped and OBC is not borne out from the record. On a
auery to the UPSC vide letter dated 17.7.2003 it has been
informed that in the preliminary examination for CSE. 2001
applicant has avalled the benefit of phvysically handicabpéd
o ly. In CSE., 2001 examination as per the merit applicant
undisputedly scored 105 marks which are bevond aeneral cut
ot f. The contention put forth by respondents that
applicant has qualified the examination not in gaeneral
merit but as OBC candidate. cannot be countenanced. It is
a general proposition of law settled by the Apex Court that
even 1f an OBC candidate who scores more marks thesn aeneral
category candidagfhis to be treated as a general candidate
A% reservationTgBC is restricted onlvAappointment. an OBC
candidate though declared in the application form if as
aualified the examination on aeneral merits 1is to be
treated as «aeneral candidate. The contention that the
applicant has availed the benefit of OBC in the preliminary
examination as well as physical handicapped., he is
precluded from being treated as a qenera} candidate

X3 b
subseguently cannot be countenanced andpanti thesis to
Articles 14 and 16 of the Constitution of India.
W

2. As  regards allocation of service i
concerned, thouah one has no riaht for allocation., 1t
depends upon the cadre controlling authority on reporting
the wvacancies by the Ministry/Department concerned to the

uUPpsct. However., the allocation depends on merits as well as



.

(w) A
preferences aiven bv the candidates concerned. Avplicant’s
option for P&T Accounts and Finance Service was 1llst
whereas to IIS was 13th. As no phvsically handicapped ORBC
vacancy was in P&T Accounts and Finance Service which was
filled up at by person at serial No.408 of the merit list.
happened to be a general candidate and a physically
handicapped as well was adjusted therein. Applicant who -
has not availed of the benefit of OBC in the main
examination of CSE 2001 and has secured more marks than the
aeneral cut off should have been treated as a qeneral
candidate and had not availed the benefit of OBC cateqory.
The only reservation souaht by the applicant is as a
physically handicapped.

L

33. While allecatineg the services. the applicant
beina at serial No.261 of the merit list should have been
censidered for his preference to the accounts services
which were identified for the phvysically handicapped
candidate.

"

3% In so far as posts are concerned. allocating
them to a «gaeneral physically handicapped candidate at
serial no.408 is certainly a hostile discrimination without
any reasonable nexus with the obiects souaght to be
achieved. Such an irrational classification offends
Articles 14 and 16 of the Constitution of India. No valiea
explanation has come forth from the respondents to justify
their action. Nothing on record has also been brought to
establish that applicant has availed all the benefits at a

W
relaxestandard of 0OBC.



(1)

o

WV

25, Havina regard to the above. as the
allocation of the applicant was not in accordance with law,
the same reauires re-consideration.

b

3é. In the result. for the foredcing reasons.
the matter 1is remanded back to the respondents for
re-consideration of allocation of service to applicant in
accordance with observations made above. within a period of
three months from the date of receipt of a copy of this
order.

L

3% With the aforesaid directions. the present

0A is disposed of.

<. R it
(SHANKER RAJU) o (V.K.- MAJOTRA) -
MEMBER (JUDICIAL) MEMBER (ADMNV)

Jsns/




