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ORDER

By Hon'ble Mr. KuIdip Singh,Member(Jud1 )

Appl icant has impugned an order dated

23. L2.2OOZ vide which his representations dated 7. LO.2OOz

and 28,LO.2OOZ regarding his non-promotion to the grade

of Joint Director in the CBI and also for making

avai labIe some copies of documents have been turned down.

The applicant has also assailed a notification dated

10.10.2002 vide which respondent No.4 has been appointed

as Joint Director, CBI w, e. f . 27.9.2002. He has also

impugned various notifications dated 2.4.2OO2 vide which

respondent Nos.4, 5 and 6 were promoted as Joint

D i rectors.

2. The srievance of the applicant is that the

ACRs of the applicant which are below the bench mark have

been taken into cons iderat ion b1' the DPC igtror ing the

fact that the said ACRs being adverse, being lower than

the bench mark, ought to harre been communicated, as per

the princrple of law which has been f u1ly settled brz

rrarious judgments of this Hon'ble Tritrunal as well as of

Hon'ble High Court and Hon'trIe Supreme Court,

3. The facts rlr br ief are that the appl icant

claims that he is a highly qualified and has an

outstanding academic record and he had been appointed as

Dy. Superintendent of Police, CBI through the Union

Publ rc Service Commiss ron as a nesult of Combrned

Competitive Examination held for Indian PoIice Serr,'ice in

the year 1969.
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4, Applicant further claims that his working has

alwaysbeennotonlysatisfaetorybuteommenclableand
thatiswhyhehadbeengivenpromotionasSuperintendent

of Pol ice in October. 1984 ' Thereafter he was also

transferred to chandigarh as DIG, Special Investigation

CeilfromwherehewasshiftedtoJammuthoughapplicant
has made a representation against his transfer to Jammu

but the same was turned down'

5. The applicant also claims that he is an

uprightstraightforwardofficerwithabsolutelyclean

and unblemished record of his service and his working had

beenappreciatedbythehigherofficersbutdespitethat

hewasnotlikedbysomeoftheofficersandConsequellce

ofsuch-iealousyresulterlinconsiderableharassmentof

theapplicatrtagainstwhichtlreapplicanthadbeerrmaking

representation but in vain'

6. The applicant has also placed on record a cop]'

ofaletterwrittenbyShriP.C.SharmathethenSpecial

Director, CBI appreciating the work of the applicant'

7, The applrcant further claims that he is now

eligibleforpromotiotrtothepostofJointDirector

whichisitrthepayscaleofRs.18400-22.}00andthepost

lst-obefitledupb-vholdingDPCL-oI)Sistirigof

Chairman/Member, UPSC (Chairman) ' Secretary' DOP&T

(Llember) and Director, CBI (Member)'

v

8. He further states that three

Directors hatl trecome a\/al lable f or which

in the year 2001 f or departmental of f iL-ers

posts of

no DPC was

Jo int

tre 1d
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\racancies although as per t-he rules, the DPC

been held. at regular annual intervals to draw

f i I I ing uP the vacanc ies.

should have

panels for

9. The aPPl icant

the qual if icat ions for

Joint Director.

also c-laims that

berng promoted to

he ho lds

the post

al l

of

J

10. It is further stated that the respondents had

heldaDPCinFebruary,zOO2andpromotedrespondent

No.6, Shri A.K. Ma-iumclar, who happened to be senior to

the app I i cant . Subsequent I y another DPC was he ld i n

August , 200? aS a result of which two of f icers, ttamely.

respondent Nos.4 and 5 had been placed on se,lect list and

though respondetrt No.5 is senior to the appl icant but

respondentNo.4is-iuniortotheapplicatrtsothisorder
Cameasblotfromthebluesfortheapplro-antwhowas

shockecl beyond words to learn that he had been superseded

by one of his juniors clespite the fact that his

performance has been apprec iated ancl commended by the

D i rer-'tor. CBI .

t 1. It is f urther staterl that the respondetrts have

faired to consrder him during the period when ;. was

postedatGuwahati,lrisperformancelrast-leetrappreCrated

and he has never been given any aclt'erse remarks nor any

adverse rer)ort was coromunrcated to him' It is also

pleacledthatthepersonswhoarepostedrtrNortliEastern

Regron which is a diffrcult area, a specral tverghtage

oughttohavebeengivenasttrerulesprovidethatthose

of f icers who are posted in Nortl-r Eastertr Region deserrze

spec taI cons rtlerat ion f or promot itrn'

J
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L2.Itisfurtherstatedthatasperthelaw

declared by the Hon'ble supreme court that any grading in

ACR which is lower than the bench mark and may come in

thewayofpromotionofanofficeristobedeemedas

adrrerse and has to be communicated to the concerned

officer to improve his performance before expecting his

promotion to the higher grade, so this rule has been

violated.

13. Thus it is stated that the orders of promotion

are liable to be quashed and directions be issued to the

respondents to convene a review DPC for considering the

caseoftheapplicantforpromotiontothepostofJoint
Directorandiftheapplicantisfoundfithemaybe
promoted as Joint Director.

14. The respondents are contesting the OA' The

respondents in their reply pleaded that in tris

representation the applicant has asked for ACRs of hls

counter-parts and has also asked for copies of Various

correspondence made by the cBI for holding DPC but this

could not tre suppt ied to tlre appl icant because of

confidentiality of the ACRs and DPC proceedings.

ls.RespondentsfurttierStatedthattheDPCfor

promotion of departmental DIG to the grade of Joint

Director is the subject matt.er of LIPSC so their comments

mayalsobeconsidereclforthesame.Theavermentsmade

bytheapplicantfortreatinghiminajealousmannerand

causing harassrnent are denied'

a

n
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is submitted

-6-

regards the letter of Shri P'C'

that the same is in rePlY to the

greet ines of the appl icant ' h€ apprec iated

performance of the Guwahati Region which was then

the charge of the applicant but it is stated that

appreciation made by Shri P'C' Sharma has no bearing on

the assessment of the ACRs of the years 1996-2000 which

was considered trY the DPC'

77. It is further stated that in the year 2001

there were three vacancies in the grade of Joint Director

andasperRecruitmentRulesdepartmentaloffiCershaving

5 years regular service as DIG are to be considered for

promotion to the grade of Joint Director' CBI but as on

1. 1. 2001 onry z off icers, namely, S/shri D. Bagchi and

A.K, Majumdar were completing the eligibility period of

5 years of regular service so as per Government

guidelines for 3 vacancies' 10 officers are required to

be named in the consideration zofie' The relaxation in

the eligibifity period to enable a broader feeder grade

wa.s not agreed to s ince two of f icers were complet ing

eligibitity.Sofinallyonls.lt.}oolaproposalfor

promot ton of 2 departmental DIGs, namely, Shri D. Bagchi

and A. K. Ma jumdar were corrs idered against three

vacanc ies and the i r names were sent to DOP&T for

processing and forwarding to the UPSC for holding the DPC

meeting. Names of S/Shri Bagchi and A'K' Maiumdar were

recommended by the UPSC for promotion but only Shri A'K'

Majumdar could be promoted on 1'4'2OOZ as by the time the

orders of the competent authority were received, shri D'

Bagchi had already retired on 31'3 '2002'

Sharma it

new !'ea r

the

unde r

the

/
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18. It is further submitted that appl icant

completed 5 years regular service Gn 26.3.2001. Again

the applicant could not be considered because as per the

instruct ions the el igibi t ity date f or determining the

eligibility of officers for promotion would be the first

clay of the crucial year, i.€. , January 1 irrespective of

whether ACRs are written financial year-wise or calendar

year-wise, &s per Annexure R-2. Thus the left over 2

vacancies for the year ?OOL were carried forward to the

year 2OO2. Thereafter another DPC for f i I I ing the 2

vacancies of Joint Director was held in UPSC on ?.8.20D2

and in this meeting of DPC names of respondent Nos.4 and

5 along with applicant were considerecl and after receipt

of the approval of the competent authority' the

respondent Nos. 4 and 5 were promoted to the post of

Joint Director,

19. It is further submitted that prescribed bench

mark for promotion of DIG to the grade of Joint Director

is "Very Good" and onl-v those of f icers who are graded as

fit are to be included in the select panel prepared by

the DPC in the r:rder of their inter-se seniority in the

feeder grade. Thus there shall be no supersession in

promotion among those who are found fit brr the DPC in

terms of the af oresa irl prescr itred bench mark of "very

Good " .

20. It is further submitted that in the meeting

held on 2,8,2002 for 2 vacancies of Joint Director in

cBI, ACRs for the years 1996-2000 were considered. The

ACRs for the year 1996-2000 contained almost' all types of

gradings i.e. average, good, very good and outstanding

,

h^
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and as per the instructions of Government 'average' is

not adverse anrl the'&verage'may not be taken as adverse

remarks as per Government instructions in respect of an

officer. At the same time, it cannot be regarded as

routine ancl undistinguished, It is only performance that

is above average and performance that is real ly

noteworthy which should entitle an officer to recognition

and suitable rewards in the matter of promot ion'

J

2t. rt
co r respondence

1996 to 2000

conveyed.

)2

is that the

promot ion.

i s further

or remarks

to show that

stated that there is no

on original ACRs for the Year

adrre rse remarks , i f any were

Thus in nutshell the case of the

appl icant could not make uP the

respondent s

mark for

{
23 . The respondent Nr:. 2, UPSC has al so contested

the oA, The respondents also pleaded that the bench mark

in this case is very good and the suitability of two

senior most e1 igible officers including the appl icant,

who was at S.No.2 of the consideration zone! was assessed

by the DPC on the basis of their character rolls. The

applicant did not attain the prescribed bench-mark and,

therefore, was assessed unf it by the duly const ituted

DPC. Accordingly, he was not recommended by the DPC, It

is also submitted that as there were two vacancies to be

f i I 1ed, the DPC, therefore, proceeded further with

assess ing t.he suitabri l ity of the next el igible of f icer at

s. No. 3 of the eons iderat ion zorle, os the appl icant who
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was at S. No. 2, was assessed unf it and the off icer at

S.No.3 was assessed as fit and recommended for the said

promot i on.

24, Private respondents have also contested the

OA. Private resoondent also oleaded that the aoolicant

has asked for multiple reliefs, firstly directing the

respondents to convene a review DPC within a period of

one month, secondly the lower grading ACRs of the

appl icant lower than the bench mark ma1' tre ignored which

tantamount to impl ied expunct ion and thirdly his

promotion as Joint Director vis-a-vis his juniors and as

such the OA is not maintainable.

25, The private respondents also pleaded that

there is no al legat ion marle by the appl icant that the

grading given by the DPC was given for any mala fide

reason or that there has been any procedural lapse and,

therefore, as per the settled law ordinarily the courts

do not have the -iurisdict ion to interf ere with or

over-rule the selection made bv the DPC, But since the

Hon'ble Supreme Court has laid down the law that it is

not within the province of the Tribunal to sit in

judgment over the assessment of the DPC, save in rarest

of r&re cases, where findings of the DPC may be tainted

w i th ma I i ce . thus they a I so pray that the OA be

dismissed.

26 We have heard the learned counsel

record.

for the

parties and gone through the
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27. The main contention of the applicant was that

the ACRs which are below the bench mark should have been

conveyed to him and f or this purpose lre has heavi ly

neliecl upon the judgment of the Hon'ble Supreme Court in

U.P. Jal Nigam and Others Vs. Prabhat Chandra Jain and

Others, 1996 ( 33 ) ATC 2L7 and submi tted that the

department was under atl obl igat ion to conve:/ the same to

the applicant and in case the same has not been conveyed,

then the same are is liable to be ignored at the time of

cons iclerat ion of the case of the appl icant f or promot ion.

28,

an

same

law

case

The applicant has also submitted that whenever

ACR had been recorded Lrelow the bench mark then the

is liable to be conveyed to the applicant as per the

laid down in the LI, P. Jal Nigam's case and in this

since the same has not been done so the OA has to be

a

aI lowed

29. We have considered this contention of the

applicant, who argued the case in person.

30. We may mention that the judgment given by the

Hon'ble Supreme Court in LI.P.Jal Nigam's case (Supra) has

been a subject matter of interpretat ion in various other

cases and of late a Fuil Bench was also constituted in

this Tribunal in OA Nos. 555 of 22Ol and other connected

cases ent it led as Dr. A. K. Dawar ancl others vs. u. o. i .

& others wherein a question was raised " whether the

grading of 'good' in the Annual conf ident ial Report,

given to a Government employee, when the grading

prescribed in the Bench mark is 'very Good' for the next

higher promotion post. should be treated necessarily as
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'adverse' and so required to be communicated to him in

accordance with law and rules". The FuIt Bench answered

the quest ion as fol lows: -

'.Ifthereisnodowngradingoftheconcerned
oerson in the Annual Confidential RE port, ifl that event'
-th;- graAing of 'good' given to the Government employee
irrespective of ine benchmark for the next promotion
ueine'VeryGood'neednotbeCommunicatedortobe
treated as adverse".

r

l-

31.

ACRs of

by the

under: -

" 1. 1. L996 to

Sointhiscontextwehavenowtoexaminethe

the applicant. In this case the ACRs taken note

DPC which consists of last 5 years which are as

t. L, 1997

1. B. 1997

1. 1. 1998

1, 1. 1999

L4,7 ,99

1. 1. 2000

31. 12.1996

August , 1997

31.12.1997

3 1. 12. 1998

8.7. 1999

to

to

to

to

Report ing
Author i tY

Average

Average

Very Good

Very Good

Good

Very Good

Out stand ing

Reviewing
Author i tY

Average

Good

Good

Very Good

Good

Very Good

Outstanding
to 3 1, 12, 7999

to 31.12,2O0O

32. The perusal of the above chart will show that

duringtheperiodinquestiontheapplicanthadbeen

Consistentlygettinggoodreportandonlyononeoccasion

hegot',At,erage''whichwasstartingperiodof

consitleration, the applicant had ''Average" report so the

applicant had rmproved from"Arzerage" to "Good". This

was not a case of steep clownf alt in recording of the ACR

oftheapplicantwhichaccordingtotheLr.P.JalNigamwas

requiredtobeconv,eyecitotheapplicant.Sincethe

appl icant was able to maintain goo,1 f or 3. L/ 2 years and
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thereafterheobtained',VeryGood,,andthen,outstandine

alsobutinanycaseitwasnottheCaseofdowngrading

of the officer rather the applicant had been attaining

better reports in the last period of consideration' so

the law, as laid down by the Hon'b1e Supreme Court in

U,P. Jal Nigam's CaSe does not apply to the Case of the

applicant as there had never been a steep fall in the

ACRs achieved by the appl icant as recorded by the

department. hence the same were not rquired to be

conr,eyed.ThesereportshavebeenconsiderectbytheDPC,

onthebasisofACRtheapplicanthadbeenadjudged

unfit.

33. As regards the challenge to the promotion of

Shri Ma-iumdar' responrlent No'6 is concerned' when the

case of Majumdar was cons idered ' &t that t ime the

appl icant was not el igible and was not wrthin the

consideration zale that is why only S/Shri Majumdar and

BagchiwereConsideredbutbythetimewhenthepromotion

was glven' respondent No'6 could be promoted whereas Shri

Bagchi by that time had already retired' However' when

the case of respondent Nos'4 and 5 were considered at

thattimetheappticantwasalsoConsicleredandsincethe

applicantasperhisconfi<lentialremarkscouldrrotmeet

outthecriteriaaclopterlbytheDPCbasedonACRreports

ofthecandidatesastheapplicantwasdeclaredunfit

whereastheothercandidatesincludingrespondentNo.4

who is junior to the appl icant ' was in the cons-tderat ion

zone was found fit, we do not find any violation of rules

orprocedurallapsebytheDPCforConsirleringallthese

three candidates including the applicant'

f

L.,+- ,4
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34. The only grievance, as raised by the applicant

in his oA was that, the report beLow bench mark should be

conveyed to him as per the law laid down by the Hon'ble

supreme court in u. P. Jal Nigam's case but s ince this

Tribunal in the Full Bench's case has also held that 'If

there is no downgrading of the concerned person in the

Annual confidential RE port, ir that event, the grading

of'good'giventotheGovernmentemployeeirrespective

of the benchmark for the next promotion being 'Very Good'

need not be communicated or to be treated as adverse" and

since in the case also we find that the applicant has not

been clowngraded trut he had got avers,ge report only at the

initial stage which is not otherwise adverse whereas in

subsequent years he had been upgraded so there was no

caseofdowngradingofACRsassuchtheSameisnot

required to be conveYed.

35. As regards spec ial cons iderat ion for hav ing

served in di ff icult areas of North Eastern Region is

concerned. the respondents have pointed out that though

instructions clo say that special consiclerat ion be given

to such officer, but it does not commartd any relaxtion to

thetrenchmark.Applicanthasalsonotbeenabletoshow

ifitprovidesforanyrelxationinBenchMark.

J

36.

out.

37,

same is di

of the abot'e, OA

No costs.

Thus we find no case for interference is made

has no merits and theIn view

mi ssed.
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