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0 R D E R 

By Mr. Shanker Raju.. Member (3): 

Alicant imDuns transfer order dated 7..4..2003.. 

transferrinci him from New Delhi toBhubneshwar.. 	He has 

souciht civashment of the same with conseauential benefits.. 

2.. 	Aølicant .ioined CPWD as Sectional Officer 

(Horticulture) on .1..4..1977 and was Promoted and oosted to 

Jullundhar as Assistant Director (H) on 11.12,1995.. He had 

been servinci at Delhi since 20.4.1998.. Aolicants wife is 

emloved in NDMC and children are studyinci.. Acied oarents 

residinci with aoDlicant are ciettinci treatment at Delhi.. As 

er the transfer/ostinci ciuidelines by an office memorandum 

dated 26.2.2003 while issuinci a list of lonciest stay of 

Assistant Director (H) whereas name of aolicant fiure; 

at serial No.6. 	On his stay at Delhi for five years 

obiections have been souciht with an oortunitv to oDt for 



choice of three stations.. In rewonse to the same 

aaølicant has given his choice for Jaiur., Jodhaur and 

Niumbai. 

3, Posting Committee held its meeting on 

31.3.2003 and after carefully considerini the case of 

lonqest stay transferred aolicant to Bhubneshwar as one 

Sh. 	S.P. 	Sinh figuring at serial No.2 of the list on 

account of his oersonal problems and was due to retire 

within three years i.e.. 31.10.2005 was not disturbed as 

well as one M.P. Nimb who was posted at Parliament House 

could not be transferred as orior concurrence of Lok Sabba 

Secretariat due to security reasons was not accorded. 	Sh. 

S.C. 	Verma fiaurinq at serial No..1 of the list was 

transferred to Murnbai and also incumbent fiqurinq at serial 

Nos.46. 	As there was no vacancy available in Jaiour one 

5.3. 	Rathi senior to aoolicant has been Posted at Jodhour 

and Sh. R. Selvam a newly recruited Assistant Director at 

Horticulture is Posted at Mumbai as he cannot be aiven 

indeoendent charQe in his first Postinq. As the available 

vacancy was at Bhubneshwar, which is an irideoendent 

Horticulture subDivision aoolicant could not he adjusted 

at his choice station he was transferred to Bhubneshwar, 

iivinq rise to the oresent OA. 

4. 	By an order dated 10.4.2003 status auo has 

been maintained with the result aolicant could not be 

transferred to Bhubrieshwar and one of the incumbents O.P. 

Arora who has been transferred from Indore to Delhi vice 

aoalicant has lamed at Delhi. 



5., 	By an order dated 30.5,2003 D.S. 	Mahendru, 

learned counsel of the resondents has been directed to 

oroduce record re,::iardina Postjnc Committee's oroceedjncs, 

Desoite three 0000rtunjtjes he has failed to produce the 

same. Accordinalv, I took adverse inference, 

Learned counsel for aoolicant Sh.. G.K. 

Aarwal imiDucns the transfer order as mala fide acajnst 

the, transfer Policy. AccordjnQ to him, resoondents are 

bound by the doctrine of oromissory est000el. In so far as 

uideljnes for transfer and oostinci on longest stay is 

concerned.. it is stated that both S.P. Sinh and Nimb 

havinq lonQest stay than aooljcant have been retained 

whereas aoolicant has been transferred which is aQains-t the 

oolicy quidelines. 

It is further stated that resoondents have 

acted mala fidely in order to adjust one O.P. Arora who 

had been transferred from Indore in olace of aoolicant and 

the aforesaid transfer is on his own reQuest without any 

element of either Oublic interest or administrative 

exiaencies. 	It is further stated that the above incumbent 

had already ioined at Delhi without disturbinQ aoolicant. 

8.. 	Sh. Aqqarwal further contends that there is 

no exiQency aooarent on the record to shift aDolicant out 

of turn when his wife is emoloved in NDMC and he had 

Dersonal oroblems like S.P. 	Siriqh, meetinq out 

differential treatment by the Committee clearly shows 

arbitrariness and discrimination in the matter of 

oostinQ/transfer which cannot be countenanced under 

\ 	Articles 14 and 16 of the Constitution of India. 



9.. On the other hand, reWondents counsel 

contested the OA and oDiDosed the contentions. Accordina to 

him those who had comleted four years service in Delhi. 

Postinci Committee, which met on 31..3..2003 carefully 

considered the case of each officer and taking into account: 

Dersonal rroblems and retirement of S.P. Sincih he was not 

disturbed. The other Derson N.P. Nimb has not been 

transferred due to non-clearance of security reasons by Lok 

Sabha Secretariat.. 

In so far as choice oostiniq by aljcant as 

no vacancy was available and seniors were adjusted in 

, administrative exiciencies havinci an all India transfer 

liability alicant was Dosted to Bhuhneshwar aciainst a 

vacant Dost, 

In continuance of oublic interest and 

administrative exiencjes it is contended that the øost of 

Assistant Director (H) at Bhubneshwar has been lonci vacant 

for more than one year and aolicants transfer is in no 

way related with the transfer of resDondent No.2 from 

Indore to Delhi. As aljcant had already comDleted his 

tenure in the oresent oostina his transfer is in exiciency 

of service as oer the terms and conditions, 

12. 	As far as stay of aølicant at Delhi is 

concerned, it is stated that incumbent from Indore had been 

relieved and a substitute is also taken either at Indore. 

However, he could not join as the oost at Delhi has been 

occuDied by al:icant due to stay order. 



13. I have carefully considered the rival 

contentions of the oarties and oerused the material on 

record. 	In so far as choice Dostina of aoolicant is 

concerned, in pursuance of resoondents OM dated 26.6.2003 

applicant ooted for iodhour., Jaiour and Mumbai. whereas in 

Jodhour a senior with lonciest stay S.S. Rathi has been 

oosted and as there was no vacancy at Ja:iour he was not 

considered. 	The only choice state left was Mumbai where a 

new entrant had joined viz.. R. Selvam cannot be ciiven 

indeoendent charcie in his first Dostinq. as such he was 

posted at Mumbai. 

	

14.. 	However.. I find that in clause 4 of the OM 

ibid resoondents have to make their attempts to adust 

a:)olicant at one of the olaces of his choice but no 

commitment can he made as oostina to choice olace as ocr 

ootion deoends on other factors as well and also the 

exiciencies of work. However., there cannot be a denial to 

the fact that as oer the list of lonciest stay only oersons 

with lonciest stay are to be transferred. One Sh. 	S..P.. 

Sincih who had 11 years of stay at Delhi has not been 

transferred and the reason ciiven is that it was on account 

of his oersonal problems as well as he was to retire on 

31.10.2005, i.e.. within three years from the date of 

transfer. 	I find that the oolicv of the Government is to 

relax condition and not to disturb the oostinci of those who 

had less than three years to serve before normal 

suocrannuation. Aforesaid was in vociue. 

	

15. 	In so far as other oersonal reasons are 

concerned. in absence of production of relevant record 

ocrtaininci to the oostina committinci meetina held on 

31..32003 as aoolicant was eauallv olaced in so far as 



Dersonal difficulty are concerned, with regard to his 

ailing Darents wife emloved in NDMC and study of the 

children has not been established to be comparatively 

considered, 	As such., their contention on the basis of 

averment in counter-reølv has not been established for 

non-roductjon of record. 

The Aoex Court in Vi.av Narain Sinh v. 

Sudt. 	of Police, Bijnore (UP) and Others, 1984 SCC (L&S) 

796 held as follow: 

'4. 	The aellant has exDresslv asserted that 
his aointment as a Constable was on probation 
in a clear vacancy. ON behalf of the State of 
U,.P.. there is no denial of this assertion and no 
material has been Droduced by the State to 
indicate that the aellants aDointment was not 
of this nature. There can be no doubt that the 
State which is in oossession of the entire record 
was not in a position to show with reference to 
the record that the factual oosition was 
different. 	The failure of the State Government 
to Produce any record in suort of its 
submission is alone sufficient to reiect its 
submission to this effect. 	The case has. 
therefore., to be examined on the basis that the 
aoellants aointment was on Probation in a 
clear vacancy which was Qoverned by Requlation 
541 of the U.P. Police Roqulations. 

If one has rea'rd to the aforesaid failure 

of the resondents who are custodian of the official record 

desDite several ooøortunities to oroduce the same is 

sufficient to re.iect their decision for transfer of S.P. 

Si n c  h. 

As under the longest stay S.P. Sincih. who 

had lonoest stay has been retained whereas alicant with 

lesser stay has been transferred is certainly in violation 

of the transfer rolicv havinq statutory force of law. 	As 

aølicant has been discriminated vis-a-vis S.P. Sinqh in 

contravention of the transfer Policy without an 



S 

iustification brouctht on record by the resDondents the same 

cannot he sustained.. fccordinQ1v the OA is alloeed.. 

II1uuQned order dated 74..2003.. in so far as it transfers 

w1icant to Bhubneshwar is auashed and set aside. 

Ar>plicant shall also be entitled to all conseauential 

benefits. No costs. 

(Shanker Raiu) 
Member (3) 

San.. 


