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New Delhi this the ’7’ dav of Julv. 2003%.

HON'BLE MR. SHANKER RAJU. MEMBER (JUDICIAL)

Teiinder Kumar.

64D "Pandav MNagar,

Qwp SPDO Post.

Shadipur Depot.

Mew Delhi. ~Aapplicant

(Bv Advocate Sh. G.K. Aggarwal)
~Yersus-

1. Union of India throuagh
Director General (Works).
CPWD. Nirman Bhawan.

Mew Delhi~110011.

2. 0.P. Arora. AD (HY. CPWOD.

throuah’ Director General (W).

CPWO (E~III). Nirman Bhawan.
New Delhi-110017. ~Respondents

(By Advocate Shri S.M. Arif. proxy for Sh. D.S. Mahendru)
ORDER
Bv Mr. Shanker Raiu. Member (J):
Applicant impuans transfer order dated 7.4.2003.
transferrina him from New Delhi to Bhubneshwar. He has

scuaht auashment of the same with conseauential benefits.

2. Applicant Joined CPWD as Sectional Officer
(Morticulture) on 1.4.1977 and was ordmoted and posted to
Jullundhar as Assistant Oirector (HY on 11.12.1995. He had
been servina at Delhi since 20.4.1998. aApplicant’s wife is
emploved in NDMC and children are studvina. Aqed parents
residina with applicant are gettina treatment at Delhi. As
per the transfer/postinag auidelines by an office memorandum
dated 26.2.2003 while issuina a list of lonhaest stav of
Assistant Director (H) whereas name of applicant fiaures
at serial No.é. On his stav at Delhi for five vears

obiections have been souaht with an opportunitv to opt for
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choice of three stations. In response to the same
applicant has aiven his choice for Jaipur., Jodhpur and

Mumbai .

3. Postina Committee held its meetina on
31.3.2003 and after carefully considerina the case «f
longest stav transferred applicant to Bhubneshwar as one
Sh. S.P. Singh figuring at serial No.2 of the list on
account  of  his personal problems and was due to retire
within three vears i.e.. 31.10.2005 was not disturbed as
well as one M.P.  Nimb who was vosted at Parliament House
could not be transferred as prior concurrence of Lok Sabha
Secretariat due to security reasons was not accorded. Sh
S.C. verma fiaurinag at serial No.l of the list was

transferred to Mumbal and also incumbent fiaurina at serial

Nos . 4~6. 3 there was no vacancy available in Jaipur onhe
F.8. Rathi senior to applicant has been posted at Jodhpur
and Sh. R. Selvam a newlv recruited assistant Director of

Horticulture is posted at Mumbai as he cannot be aiven
Independent charae in his first postinag. As the available
vacancy was at Bhubneshwar. which 1is an independent
Horticulture sub-Division applicant could not be adiusted
att his choice station he was transferred to Bhubneshwar.

aiving rise to the present OA.

q. By an order dated 10.4.2003 status auo has
been maintained with the result applicant could not be
tiransferred to Bhubneshwar and one of the incumbents 0.P.

Arcra  who has been transferred from Indore to 0elhi vice

applicant has joined at Delhi.
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5. Bv an order dated 30.5.2003 D.S. Mahendru.
learned counsel of the respondents has been directed to
produce record reaardina Posting Committee’s proceedinas.
Despite three opportunities he has failed to produce the

same. Accordinalvy. I took adverse inference.

6. Learned counsel for applicant Sh. G.X.
Aaaarwal impuans. the transfer order as mala fide aqainst
the. transfer policv. according to him., respondents are
bound bv the doctrine of promissorv estoppel. In so far as
auidelines for transfer and postina on longest stay is
concerned. it is stated that both S.p. Sinah and Nimb
havina lonaest stav than applicant have been retained
whereas applicant has been transferred which is aaainst the

policy auidelines.

7. It 1is further stated that respondents have
acted mala fidelv in order to adiust one 0.P. Arora who
had been transferred from Indore in place of abplicant and
the aforesaid transfer is on his own request without anw
element of either Dubl?c interest or administrative
exiaencies. It is further stated that the above incumbent

had alreadv ioined at Delhi without disturbina applicant.

8. Sh. Aqaarwal further contends that there is
no  exiaency apparent on the record to shift applicant out
of turn when his wife is emploved in NOMC and he had
personal problems like sS.pP. Sinah. meeting out
differential treatment by the Committee clearly shows
arbitrariness and discrimination in the matter of
postina/transfer, which cannot be countenanced under

Articles 14 and 16 of the Constitution of India.
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g. On  the other hand. respondents” counsel
contested the 0A and opbpbosed the contentions. According to
him those who had completed four vears service in Delhi .
Postina Committee. which met on 31.3.2003 carefully
considered the case of each officer and taking into account
bersonal problems and retirement of S.p. Sinah he was not
disturbed. The other person N.P. Nimb has not beean

transferred due to non-clearance of security reasons bv Lok

Sabha Secretariat.

10. In so far as choice postina by applicant as
no vacancy was available and seniors were adiusted in
administrative exiaencies havina an all India transfer
liability applicant was posted to Bhubneshwar aaainst a

vacant post.

1. In continuance of public interest and
administrative exiaencies it is contended that the post of
Assistant Director (H) at éhubneshwar has been lona vacant
for more than one vear and applicant’s transfer is in no
Way related with the transfer of respondent No.2 from
Indore to Delhi. As applicant had alreadv completed his
tenure in the present vostina his transfer is in exidgency

of service as per the terms and conditions.

12. As far as stav of applicant at Delhi is
concerned. it is stated that incumbent from Indore had been
relieved and a substitute is also taken either at Indore.
However. he could not join as the post at Delhi has bean

accunied by applicant due to stav order.



13. I have carefullv considered the rival
contentions of the parties and perused the material on
record. In s0 far as choice postina of applicant is
concerned. in pursuance of respondents’ OM dated 26.6.2003
applicant obted for Jodhour. Jaiour and Mumbai. whereas in
Jodhpur a senior with longest stav $.S5. Rathi has been
posted and as there was no vacancy at Jaipur he was not
considered. The onlv choice state left was Mumbal where a
new entrant had ioined viz. R. Selvam cannot be aiven
independent charae in his first posting. as such he was

pasted at Mumbai.

14. However. I find that in clause 4 of the OM
ibid respondents have to make their attempts to adiust
applicant at one of the places of his choice but no
commitment can be made as postina to choice place as per
option depends on other factors as well and also the
exiaencies of work. However. there cannot be a denial to
the fact that as per the list of lonaest stay only persons
with lonaest stav are to be transferred. One Sh. S.P.
Sinah who had 11 vears of stay at Delhi has not been
transferred and the reason aiven 1s that it was on account
of his personal problems as well as he was to retire on
31.10.2005, 1i.e.. within three vears from the date of
tiransfer. I find that the policy of the Government is to
relax condition and not to disturb the postina of those who
had less than three vears to serve before normal

superannuation. Aforesaid was in voaue.

15. In so far as other personal reasons are
concerned. in absence of production of relevant record
pertainina to the postina committina meetina held on

Z1.3.2003% as applicant was eaually placed in so far as



versonal difficultv are concerned. with reaard to his
ailina parents wife emploved in NDMC and studv of the
children has not been established to be comparatively
considered. As such. their contention on the basis of
averment 1in counter-reply has not been established for

non—-production of record.

16. The aApex Court in Vvijiav Narain Sinah wv.
Supdt. of Police., Bijnore (UP) and Others. 1984 SCC (L&S)

796 held as follow:

4. The appellant has expresslv asserted that
his appointment as a Constable was on probation
in a clear vacancv. ON behalf of the State of
U.P.. there is no denial of this assertion and no
material has been produced bv the State to
indicate that the appellant’s appointment was not
of this nature. There can be no doubt that the
State which is in possession of the entire record
was not in a position to show with reference to
the record that the factual position W35S
different. The fallure of the State Government
to produce anv .record in support of its
submission is alone sufficient to reiect its
submission to this effect. The case has .
therefore. to be examined on the basis that the
appellant™s appointment was on probation in a
clear vacancvy which was doverned by Regulation
541 of the U.P. Police Reaulations."

17. It one has reaard to the aforesaid failure
of the respondents who are custodian of the official record
daespite several opportunities to produce the same is

sufficient to reiject their decision for transfer of S.P.

Sinah.

18. As under the lonaest stav S.P. Sinah. who
had lonaest stay has been retained whereas applicant with
lesser stav has been transferred is certainlv in wviolation
of the transfer policy havina statutory force of law. As
applicant has been discriminated vis-a-vis S.P. Sinah in

contravention of the transfer policy without anv
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justification brouaht on record bv the respondents the same
cannot be sustained. Accordinaly the 0A is allowed.
Impuaned order dated 7.4.2003. in so far as it transfers
applicant to Bhubneshwar is auashed and set aside.
Applicant shall also be entitled to all conseauential

benefits. No costs.

(Shankejigjfl):
Member (J)

*San.’



