S

Central A

inistrative Tribunal
Frincipal Bench, New Delhi

th

o
£
3
&
ot
y
]
AT
or
=y
Fte
5]
It

SHRIT JUSTICE Y.3. #eGaRbaL
MTELE 3HRI SLELMATK, MEMBER =)
Mohinder FPaul S8hatis
Ex Dy. 83 (Ccaw
Horthern Railway
Mechanical Workshop
Gmritsar
Pressntly r/o:r HoNo. 2D
Gali Mo.5, Gopal Hagar
- -
Ainritsar . . Applicant

8y Advocate:r Shiri Pradesp Guota with Shri

[
v —
-
0
g C
&

i
Rail Bhawan
Maw Dalhi.
Z. The Deputy Chief Mechanical Enginesr
HMoirthern Railway
ical Workshop

oncents

1
Ao e T b o ey ta ’rj-,\:.._,lA\
HINT1CEEr | MFUNJak) . o

Justice V.S. Addarwal i~

FO

The applicant Mohindsr Paul Bhatia had joined

e L nd

Railway Department in the vegr LRET. Tm 1992 e was
serving  as a Deputy Superintendent, Morthern Railway

Locomotive Workshop, amritsar.
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cuz of tne present application, hes

(4 L,

saeaks quashing of the order dated 11.5.1993 dismissing
him  from service and also of  his appeal dated

L&6.2.199% with conssguential bensfits.




. Some  of the relsvant facts are that ithe
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With respect to his absence from duty and not joining

T he RAME , clespite repeat

m

disciclinary authori

Ly acting upon ths

Trnguiry Officer, dismissed the applicant from servica.
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mave himselT From ©

duty . The CORY O

The charge that he had given wrong resi

Wwas  improper. HMe was never sSe

of  the despartmental procesdings

applicant from ssrvice is dis

proportionate to

fa had not joined the

! applicant.
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sad and was not  awars

., and in any cass, 1
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pernalty of dismissing the
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alleged dersliction of duty becauss the applicant had
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sarved the departmesnt for 34 vea

S The pehition has
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respondents plead that on ons s

stabed that the respond

principles of natural, Justices

thiroughout thse procesdings.
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reasons  Tor unadthorissd absshce from dduty. Farliei

the applicant had

K

bean Kidnapped by the “unsocial
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ig not awars of the place whers

but presently the reason ¢

could not Join the of

idde the applicant has

did  not  cooperats

mantioned that he had
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slemants” in 1992, Hs
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the applicant was kept
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to terror of  unsocial
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the militants. His plea, therefors, that hs was

Kidnappad by the militants, is not correct.

& It is  insisted that the disciplinary

in  accordance with the procedurs. The applicant has

att various Times. He had applisd for leave but  did

not join when required to do so.  The facts are stated
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7. During the cour the
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& o
learnsed counsel fTor the applicant raised two pertinent
arguments:

&) the procesdings weres conductasd sx-parts.  The

shargesheet  or with summary of allegations or

about the proceedings; and

vy the penalty awarded is disproporticnate to ths
allegad dereliction of duty bescause ths

sapplicant had rendered 34 yesars of service.

a. gt the outset, we desm it necessary  to
mention that on =arlisr occasion, the applicant had
creferred 0 234472002 which was decided by thi
Tribumal on 10.9.2002. The said ordsr rsads:

"The applicant has besn dismisssd
firom service on  the giround  that hs

o Y T

Femained  absent Trom duty without any
gond Causs.
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to have beoen waived in view of  ths

garlier ooocasion in the sarlier 0A.
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of law that it is within the domain

of the disciplinaryv/appellate authorities to consider

revisw, this Tri

is Tthe proper penalty keeping in visw the

acts and circumstances of =ach case. I judicial
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alleged dereliction of duty. This question had

considered even in the last order passed on 10.1.

’_i

The sams reads:

"In compliance  of  order  dated
10.9.2002 of Cantral administrative
fribunal, prihuxial Banch, New Delhi  in
Qe . Mo.2344,02 the Prasident Has
consideread uhw MmEr oy petition datad

19.1.2001  {which is annexed as Anneaxure
&~F  to the 0.4.) of Shri HMohinder, vdul
Bhatia, Ex Dy. g5 (C&WY, Mechanical

Workshop, amritsar, Horthern Railway.
Z. The Prasident has observed
that in hic mercy petition, 3hri Mohinder
Paul Bhatia has neither raised any point
relating to  the merit noi to the
procedures. The only point raised by him
is that he  is victim of cartain
'giX circumstances aind the panallty ot
s dismissal from service imposed on him is
very harsh. He has also pleaded for the
mercy  on the ground that his service  of
i

S i
34 years on the railway has been blo
(P
[

The President finds hat thars is
irrefutable bVidEHC% available on record
o the effect that Shri Mohinder PRPaul
Bhatia absented from duty wilfully. His
submission (as hs had mada  in his
revision petition) that he had buwn
Kidnapped o unsocial elements

state and was kKept in their o

a7 i L22 has bsan rightly ¢
C“"denc& by the revising authorit
Mohinder Paul Bhatia. /s regs
pleading that his service hg - h

f

awarded a numbar of  punishments
President has also observed that during

the pericd Trom 17.5.%2 conwards he never
tried to explain his absence to his
office and he evadsd the enguiry also.
“also, though  hs was cismissed Trom
service in May 1993, e bothersed Lo
rapresant hig cass to the railway
authorities only in August 1998, which
shows that he was not interested in

Failway service.

. In vi&w of the aforssaid and
aftter consider act and
Gircumstancas 3, the

President is Shiri
PuhAhdwl Paul ] ahtly
hald quilty of ; o] led
adgains Fim and alty ismissal
from sarvices not
excessive., The =
dacided to el ian
catedd 12.1.20 b i
Mohinder Paul B
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11, Tt iz obvious from the aforesaid that
this «question has been looked into indepsndently.

Otherwiss also being true o the ®Hinistry/Oepartmsnt
which he has been serving, it was impropsr for  being

For long periods. Discipline cannot.

be wviolated, and thereupon, ons cannot take shelter

mehingd  the plsa  that he fead besn  serving the
¥

Department  for so many years. Ws ars not inclined in

Yhe  factzs of the present cass to  hold that the

dereliction of <duty is to be dealt with leniently.
1z, Though no other plea could be raised,

still since it was urged, we delve into the other

1%, fs alreacdy referred to above, it has been
contendad  that the applicant had not beaen served with
the chargesheet and was not aware of the proceedings

nor Khnew about the departmental action.

14. We have called for the fils of ths
department. It clsarly indicates that notices were
eing sent to the applicant at the address supplied by

the applicant, but hs could not ke found at the last

B85 .
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15, The lsarned counsel for the applicant
relisd  upon the decision of the Suprems Court in  the

cass  of Union _ of India __and _ QOthers v. OCinanath

Shantaram_ Karekar and Qthers, (1998) 7 3CC 5é9.

Suprems  Court on the facts of that case held that the

PNV WY ~ N VU TR Y W - - Al e . o Wb S o~ Sow for o e b b,
postal sndorsemant "not found” only indicates that the
chargesheet was not tendersd to him even by the postal



authoritiss. & documnsent sent by registered post  can
e treated to have been served only  when 1t 1s
sstablished that it was tendersd to ths addresses

Where the addresses was not available sven to. the
postal  authorities, and the registered cover was
returned  to  the sender with the endorsemsnt “not
fourd", it -cannot bes legally treated to havs beeh
sarved., In the facts of that case, the Suprems Court
bt upheld the order wiheraeby the disciplinary
proceedings  had been quashed. Obviously the facts of
that case ars dJdistinguishable from the facts and
circumstances of the present casae.

1é. The ratic deci dendi has no application
in cases whers a person gives his address and he is
ot available and does not join  duty  Tor  months
together. In  such a situation whanh a person is not

available for more than a year, it cannot bes taken

that the department is he

-

pless. Repesated notices, as
apparent Trom the_departmental File, were sent DUt

coulad  not  be serwved. In such a situation to insist

Mimsalf  admits that he was hiding (taking his own
assertion) the plea in the peculiar facts of the

W Y o~

prasent case must Tail.

17. COtherwise, in any Ccas

S@, s e, we can certainly
acdrass ourselves to ths cdoctrine of "useless
Formality' . Tt had been highlighted more recently in

Mansoor _Ali  Khan, 2000 3CC {L&3) 9&5. The Suprems

Couirt, while discussing the thaeory of useless



formality, oconcluded that it depends on  facts
circumstance of each case. The findings of
Suprems Court are:

"2, The principls that in
addition to breach of natural Jjustice,
prejudice must also be proved has haan
developed in several cases. In  K.L.
Tripathi v. 3tate Bank of India riissd)
1 300 43]. Sabvasachi Mukharii, J. (as
he then was) also laid down the principle
that not mere violation of natural
justice but de Tacto prejudice fothaer
chan non-issuge of notice) had to bs
proved. T+ was observed, quoting Wade’s

administrative Law (5th Edn., pp.472-75),

L= 5t
as Tollows: (300 p.58, para 31)

C

s hot possible to lay dowi
the principles of
& to apply, nor as  to
exbent. Therse mnust

soma real prnjUdLbb to thes
there is no such thing as a
mersly wical infringement of natural
Justice. & requirenents  of  natural
JU$tlbm must dcpend on the Tacts and

ireumstances  of the case, The natdrs |
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id, Lard Wj]bbrlu|rbj Lord Woolf, Lord

am, HMegarry, J. and Straughton, L.
JN etc in various cas nd also views
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Clark etc. Some of them have said that
orders passed in viclation must always be
quashed for otherwise the court will be
prejudging the issue. Some others have
said that thers is no such absolute rule
and prejudice must be shown. Yet, song
others have applied via media rules. We
do not think it necessary in this case ta
go deeper into these issues. In  the

i it may depend on the

"

5 Y
lar cass.

15, In the facts, the Suprems Court held the
cass  of Mansoor Ali Khan as an excepbtion. We  Find

that even the case of ths petitionsr falls on the same
footing, he was absent Tor long periods, namely,
WEArS . He admits that he was hiding himself. Though

we do not believe
he  could not be served. To insist that principles of

matural Gustice had to be complied with would bes

travesty of justice.
192. Mo other arguments have besn raised.

20, Resultantly, the 08 being devoid of merit

ik} (V.3. Aggarwal)
L&) Chairman



