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CENTRAL ADHINISTRATM TRIBUNAL' PRII,ICIPAL BENCH

OA No.9O2/2OO3

New Delhi this the 28th day of April, 2004.

HON,BLE MR. V.K. MAJOTRA, VICE-CI{AIRMAN (ADMNV)
HON'BLE MR. SHANKER RAJU, I'IEMBER ( JUDICIAL )

S.P. Tanti,
son of Sh. D.P. Tant'i ,
R,/o Qtr . No . A/7 22 ,
Transit Camp, Near Lal Chowk,
Govindpuri, Kalkaji,
New Delhi.

(By Senior Couneel Sh. P.

The Di rector,
Centra'l Bureau of Investlgation,
CGO Complex, Lodhi Road,
New Delhi.

2. Union of India,
throLgh Secretary,
Ministry of Home Affaire,
North Block,
New De'lhi.

3. Shri Subhash Bhattacharya,
Senior Publ ic Prosecutor,
Office of SP/CBI /AcB,
Patna, Bihar, '

to be served through Department -Respondente

(By Advocate Shri M.M. Sudan)

1. To be referred to the Reportera or not? Yeg
2. To be circulated to other Benches or not? Y n S
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HCIN,BLE MR. V-K- MAJOTRA, VICE*CHAIRMAN (AOI,INV)
I.IC.IN,BLE I'IR. $HANKER RAJU. |'.1EMBER (JUOICIAL)

$-P- Tanti,.
$Gn ,rf Sh. D-P. Tanti,
R/o Qtr - No.A/7?2,
l'r'ansit Camp, Near LaI tlhowk,
Govindpuri, Kalkaj i,
tlerar Del hi -

*Aptr'l ir,ant

wi th Sh " Ami l; Anancl)(By $enior Counsel Sh" p"F " Khurana

-Versus*

The Director,
Dentral Bu reau of IrrvestiEation ,
CGO Comp I ex , Lo<J h i Road ,
N<i:w DeI hi "

Union of India"
througl^r $ecretary.
Ministry of Home Affairs;,
North Block,
New Delhi.

?:, - Shri $uLrhash Bhattacharya r
$en ior Publ ic Prosecutor- ,
0ffice of $P/CEI/ACB,
Patna, Bihar,
tc be servecl through Oepartmerrt -Respondents

(By Advclcate Shri i"l. i"i. $udarr )

a"*8"*q"*E-8"

Ev*il r *-$ hanh eq: - Eaiu**Ueubcc*(J )-:

AppIicant impugns resl)onderrts' ordet- <Jateil

l-5.4-2OO2, wher'eby his services have been terminated ulrcl(:!r

Rule 5 (1) of the CC$ (TS) Rules, L965 a$ urell ii$ order

dated 1. - l-O -2Oo2 n where representation pr'ef er red agains t

't<Erminatiorr wa$ rejecte<J- Reinstatement with al I

conseguential benefits has beerr sought-

2- Applic:ant, in pur$uance ol'arl a<Jvertisement of

UPSC applie<J for the post of truk,Iic Prosecutor in the CBI-

His name rnas recommended and on police. verificati,rn and

completion of other formalities he was appointed vide letter
IL ,Ji.rted 9 - l^2 - 96 - Appl icant u.,as also appointed as a $pecial
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PubIic Prosecutor on 25-4-97 to conduct cases instituted by

Oelhi Special/Estakrlishment in the trial courts as well e1::3

in appeal - During working of applicant he raras communicated

adverse remarks in his ACRs pertaining to the vear$ l^997 antl

1998 which were subsequently expunged on representation ' In

s(] f ar a$ ACR f or the period l-999 is concerned '

lepre$entati6n preferred against the adverse remarks was

rejectecl only on 3-7 -2OO5" The DPC extended the probatiorl -

The post of applicant though designated as Group 'B' on

coming into effect of revised recruitment rules in force

w,.e-f . 27-3.2OOL ancl in pursuance trf remunerstions r:f sth

Central Pay Cnmmission, which was accepted vide letter dated

l-4,5-2OOI the pay scale nf the Pr6secutor in CBI has been

revised and as per the recruitment rules the pnst of Fublic

Prosecutor in CBI has been given a nomenclature of Group

,A, 
"

S.AprlticantWagconveyedcrffice()rderdated

l^5-4 -2OO2 whereby the Dpc af ter extending the probati(:}n

pcsriod t<eeping in vierl the al leged unsatisf actory

performance nf applicant recommended his case for

tclr'mination, which Was approved by the cgmpetent authority,

i..e-, the Minister of $tate, a duly designated authority the

serrrice r:f appl icarrt in l ieu of sum equ ivalent to one

month's pay and all6r,,lances was terminated under RuIe 5 (1')

r:f' the CCS ( TS) $ervices Ru les "

(

t
4

giving rise

On representation the termination was upheld,

to the Present OA-
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5.LearnedgeniorCrrunselofApplicantSh-p-p.

Khurana appearing riuith $h' Amit Anand' learned couns<*I

raised several contentions in support of his ca$e- one of

the contentions put*forth is that as on revision of the

recruitment rules for the p6st of Pubtic Prosecutor this

post has been designated as Group 'A' as per ccs (ccA)

Rr-l1es, 1965 President iS the appointing authority of

applicant. As the ter'mination nrder has not been issued by

the President or its delegated authority and also the

termination order is not in the proper format envisaged in

F.tr.Jle 5 (1) of the Rules, fls the termination is not issued in

the name of President nor duly authorised by the competent

ar:thority and there is no communication in the order as it

has been passed by the President, the same violates Article

5.Il- of the Constitution of India '

6- $hri M-H- $udan, learned counsel f or'

r<lspondents has produced before us the relevant record and

stated that applicant's $ervices have been terminated by the

competent authr:rity a$ the Minister of state, the duly

delegated authority has approved the termination and mere

comnrunication of the order by an incompetent authority is

only a technical defect which wouLd not vitiate the order of

terminati on .

T,.Forproperadjudicatinnoftheissuerelevant

provisionsofRulesoftheCC$(TS)Rules,.L965ar.e

r.e,?levant to be highl ighted. Ru le 2 (a) under def in itions of

the rules ibid defines 'appointing authority' in relation to

& specified post, the authority cleclared as such under the

Central CiviI $ervices (CIassification, Control and Appeal),

L Rr:Ies, 1965- Rure 5 of the Rules is reproduce<J as under:
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5'. Termination of temporary service

(1) (a) The services of a temporary Government
$<er-vant shall be liable to termination at any time
by a notice in uuriting given either by the
Governrnent servant to the Appointing Authority or-
by the Appointing Authority to the Government
servant;

(b) the period of such notice sha1l be one month:

provided that the service of any such Gclvernment
servant rnay be terminated f orthurrith and on such
termination, the Gnvernment servant shaIl k>e

entitled tn claim a $um equivalerrt to the amount
of his pay plus allowances for the period of thcl
notice at the same rates at which he was drararing
them immediately before the termination of his
services Dr, as the case may be, or the period by
which such notice falls short of one month-

N(ITE-*]'he f ol towing procedu re shaI l be adopted by
the Appointing Authority while serving notice on
$uch Gr:vernment servant under Clause (a):*

(i) The notice shalI be delivered or tendered
tl're Gnvernment servant in p€r$on;

to

( ii ) talhere personal service is nnt practicablr::,
tl-re not-ice shal1 be served on such Governmertt
servant by registered post acl<notuledgement due ett:
the address of the Government servant available
with the Appointing AuthoritY;

(iii) If the notice sent by registered post is
returned unserved, it shall be published in the
Crt f i*ial Gazett-e and upon such publication, it
shall be deemed to have been personally served crtr

rsrJch Government servant on the date it was
publishecl in the Official Gazette.

( 
") 

(.a ) h.Ihere a notice is given by the Appoi nting
Authority terminating services of a temporary
Giovernmerrt $ervant, or where the service of arly
such Government servant is terminated either Grl
tl're expi ry of the period of such notice or
forthwith by payment of pay plus allotrance, tht:
Central Government or- any other authority
specified by the Central Government in this behalf
crr a Head of Department, if the said authority is
subordinate tn him, may, of its own motion ot^
r Lherulise, re*openerJ the casie, and af ter nral<ing
such enquiry as it deems fit,*

( i.) conf i rm the actinn taken by the Appointing
Authority;

t i i ) rari thdrarl the notice;

(iii)
c! r'

\
I

L
r einstate the Government servant in $ervice.:;
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I. iv) ma[<e such
consider proper:

(b) Where a Government servant
service under sub*ruIe (Z),
reinstatement shall specify*

*5*
other order in the case as it may

provided that except in special circumstances,
which should be recorded in writing, no case shaLl
bes reoperrecl under this sub*rule after the expiry
of three months*

( i ) f rr:m the date of notice, in a case where
notice is given;

( i i) f rom the clate of termination of service" in a
case where no notice is given -

is reinstated
the order

1n
of

a
ffr-

( i ) the amount or proportion of pay fln+J
allowances, if flfty, to be paid to Government
servant for the period of his absence between ther
<Ji:rte of terminatir:n of his services and the ,.late
of his reinstatement; and

(ii) whether the said
period spent c:n duty
pu r-Frose$. "

period shall be treated as
for any specified purpose

t3,. In case where the Presiclent is the appointing

authority, Government of India, Ministry of Home Affairs fti"i

derted Lil^-l^" 1^974 provides that prescribed standard prof orma

are to be usecj for termination of service- Forms III and IV

are to be used in case$ rarhere the appointing authority is

the President" These forms are reproduced as under:

,,FORM I I I

Notice of termination of service issued
5 (1) of the Central Civil $ervices
Service) Rules, 1965, where the
Authority is the President-

under Rule
(Temporary
Appointing

In pursuance of sub*ruLe (1) of RuIe 5 of tl-re
C<::ntral Divil $ervices (I'emporary Service) RuIes,
l^965, the Fresident hereby gives notice t{)
$hri/$mt-/'Kumari - - that his/her services
shal1 stand terminated rarith ef f ect f rom the dat<:
uf' expiry of a period of one month from the date
on rrrhich this notice is served on, oF, &s the case
mi.ry be, tendered to him/her -

By order and in the name of the President.V
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*b*
$ignature of the authority empowered
to authenticate documents in the
name of the Presiderrt "Date:

..FORM IV

Order of termination of service issued under the
proviso to sub*Rule (A) of Rule 5 of the Central
Civil Services (Temporary Service) Rules, 1965,
where the Appointing Authority is the President-

Irr pur$uance of the Proviso tct sub*rule (1) of
Rule 5 of the Central Civil $ervices (Temporary
$ervice ) Ru Ies, l^965, the President hereby
terminates forthwith the services of
Slrri/'Smt-/Kumari - " . -. - - -and <Jirects that he/she
shaIl be entitled to claim a sum equivalent to the
,lnrount of his/her pay plus alloratances for the
per iod of notice at the same rates at which he/she
was drau+ing Lhem immediately before the
termination of his/her service, or as the case may
k>e, fr:r the period by urhich such notice falls
short of one monthr-

EIy order and in the nane of the President-

Station: $ignature of the authc:rity enrpowert:d
to authenticate clocuments in the

Dat,e: name of the President"

"! - It' r)ne has regard to the abr:ve, evetl a

temporary government servant tlho is under probation th<:

contract of service terrns and conditions provided tlrerein

cannot be r'esorted to r,vhen statutory rules f ramed uncler

Ar.ti*1e 5O9 of the Constitution ot'India 1ay dotarn procedure

an<J tl're manner'in which termirration r:f temporary services i'i,

to be effected. It is rto more res integra that as per the

revised recruitment rules for the post of Public Prosecuttt-

a6d Dn impl*mentatrr:n of recommendaticlns of 5tlt CpC pay

scale 6f appl icant brings tlre p6st of F'ubI ic Prosecutgr t<:

Gpnup 'A' as per CCS (CCA) ftules, appointing authority irt

case 6f Group'A'officers is the President of India 611 its

<1<i:legated autltority in the tight r:f Altocation of Busine$$

RuIes.,
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1()- On reading and interpretation of Rule 5 in

its contextual ter'ms rarhere it is decided to terminate the

services of a temporary Government servant- the appointing

authority has to serve a notice ln the prescribed proforrna-

l'his prof nrma requ i res the order to .be pa*sed by the

President 9f India or by the order and in the name gf the

Ppesiclerrt and it shou ld be signed by the authnrity empowered

to authenticate documents in the name of President. ffiush

the Presiclent is the appointing authority of applicant the

order of terminati6n has been passed by the Deputy Director

(Admn.) CBI- There is nothing in the order which suggests

that it is in the order and name of the President and ha'rls

alsr: not been signed by the authclrity c6mpetent t6

authenticate the documents in the name of the President-

l^l^. No doubt, &$ per" the Allocation of Business

Rules and principte of subr:rdinate Iegislation the competent

authority, i -e-, appointing authority for a Group 'A'

officer is the President of India who has validly delegated

i ts power to the l'lin ister of $tate concerned - However, the

requirement of RuIe 5 (f), which is statutory framed under"

Article 5O9 of the Constitution of India cannot be clisp,ensed

urith. The 6rder r:f terminatiotr has not been passed by the

cqmpetent authority, i-e-, appointing authority r:f applicarrt

and approval on fiIe by the Mirrister of $tate cann6L

I<*galise the or<Jer- The order should have been pa$$ed in

the name of the PresicJent by the competent authority-

t India-
L-

LZ - The Apex Cr:u rt

AIR 1975 SC 1265, held as

i n SrnsrqKash"*\.. - -*Unr-ea-"*q-f-

follows:
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"'l'his shr:uld bre enough to dispose r:f the appeal '
Hclwever',, despit,e the agreement among the parties
on the point, it is possible to entertain some

doubt as to vuhether the def inition in Rule 2 (a)
r,uQuld apply to this case- The central civil
Services (Temporary $ervices) Rules' l^965, ralhich
gcvern the appel lant's case also def ines
;appointing authority, " This definiti.n refers tct
tl're 4ef in ition of 'appointing authority' in the
Central CiviI $ervices (Classification, Control
and Appeal), Ru1es, 1965 only for one class of
pc:sts cal led the specif ied prosts " It might be

r.E:asonably argued that this indicated that the
def in ition in the central civi I $ervices
(Classification. Control and Appeal) Rr:1es, l^''55
was not available for ternporary Government servanf
not holding the specified post- In the absence of
any definition of appointing authority in the
c<i,ntraI civil $ervices (Temporary $ervices) RuIes,
1965 in relation to a ternporary Government servant
ncrt holding a specified post, &s the appellant
wasT we think the term 'appointing authority' must
be understood in its plain arrd natural meaning,
namely, the authority tlhich appointed him- From

this point r:f view also the impugned notice of
termination was given by an authority which was

not the appointing authority and as such did not
satisfy the requirements of Rule 5 (1) (a) of the
Centrai Civil $ervices (Tempprary $ervices) Rules.
r-965 " "

to Lhe above, ES the

authority which is not

r:rder1.3 " If r:ne has regat'd

of termination was given bY an

apprrinting authority of applicant mandatory requirement

Rule 5 (1) (a) of the ccs (Ts) Rules, 1965 has not been

re:nclering the termination order as i l legal ancl rru l l ity

Iauu -

t htl

of

met,

in

L4- The contention put*forth by resp0ndents that

it is 6n1y a technical def ect, cannot be countenanced a$ tlrcE

val icl r equi rement of statutory ru les an<J conclition precedent

f or invot<ing RuIe 5 (1) of the Rules ( ibid) has nr:t beert

f<':Iluwerl, this canrtot be c:ured by approval of termination on

file by the delegated authority- Once the requirement gf

rule is to b,e carried out in a particular manner after

f ol Ioriling the procedu re, non*cornpl iance cannot be said to beL

'r
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a techn ical def ect - t^le strengthen ou r conclusions on th<:

basis of the decision of the Apex court in union of rndia v-

Ashol< Kumar Roy, wherein it has been held:

" l^8. The question whether the terms embodied in the:
r:rcler of appoirrtmerrt should govern the service
conditions of employees in government service or th<:
rules governing them is nr:t an open question now- It
is now t+el1. settled that a government servant whose
a.;>pointment though originates in a contract, acqu i r-es
a status and thereafter is governe<J by his service
rules and not by the terms of cr:ntract. The por/,,ers of
the government urrder Article 3O9 to make rules, to
regulate the service conditions of its employees are
very wide and unf ettered. These powers can [:<l
exercised urrilaterally without the consent of the
employees concerned. It wiII, therefore, be idle to
ctntend that in the case of employee$ under the
government, the terms of the contract of appointment
should prevail over the rules governing their service
conditions- The nrigin of government service
often-times is contractual. There is alralays an of f er
ancJ acceptance, thus bringing it to being a complete<J
r:ontract between the government and its employees-
Once appointed, a government servant acquires a status
and thereafter his position is not one governed by the
contract of appointment- PubIic law governing service
conditions steps in to regulate the relationship
between the employer and employee. His emoluments aneJ
r:'kher service conditions are therefter regulated by
the apprCIpriate stautory authority empowered to do so.
Sr:ch regu lation is permissible in law un i Iateral 1y
without reci.procal consent- This Court made this
clear in traro judgments rendered by two Constitution
Benches of this Court in Roshan LaI Tandon v- Unian
o'f Inclia ( (1968) 1 $CR t-85) and in $tate of "1. & K "v" Triloki. Nath Khosa, (L974) L SCR 771"-"

15" Leaving all other cnntentions openF ule al lotrl

asider "this OA- Impugned orders are quashed and set

F')t'"spon den ts a re

within a period

clirectecl to reinstate appl icant

of three months from the date of

].rt $ervlce

receLpt of

be en titled to al I

wage$- No costs"

a copy nf this or<Jer. He shal l

consequential benef its, excluding bact<

S R;ry Ura
z-tr. \.

(A)
{( Shan lter'

Member
Raju)
(J)

(v-K- Majotra)
Vice-Chairman

'$afr . '


