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CENTRAL ADllrNrsrRATrvE TRTBITNAL' PRINCTPAL BENOH

0A No-885/2OOU

New De1hi this the SOth day of April, 2005.

HCIN,BLE HR. SHANKER RAJU, MEHBER (JUDICIAL)

$mt- Krishna Singh,
Member $ecretary,
l.lational Commission on population,
Planning Cnmmission,
Rr/o C-4L, Bapa Nagar,
New DeIhi. *Appl icant
(By Advocate Shri Vikas $insh)

*Versus*

Utr ion of India'through Secretary,
Ministry of Personnel,
PubI ic Grievancee & pensi6)r-t r -,

Departmant of Personnel & Tra.inlng;
l.{orth Block, New Delhi*11O OOL. *Respondent

(Sy Rdvocate $hri V.S-R- Krishna)

_4._B*4._E -E
Eu-E c*-Q.haaKec _Eaiu^*[eub.er_(Jl : .,

Applicant impugns respondents, order
27-3-2oo5, whereby on re*consideration of decision
13"8-2oo2 wher-ein the date <rf birth of applicant has

accepted by the central Government as 4-4-)-g44 has

unilater^ally altered on suo moto review to 23 -4-194g-

has sought quashment of tho aforesaid order-
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{
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dated

dated

becn

been

She

by
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2- A little factual matrix is relevant to be

highrishted- Appricant in the year l-959 appeared in senior.

$econdary $chool Examination from patna where the date of
birth nrentioned in the school register was 4-4-Lg44- trilhile

getting admission in r-p- college for women at Delhi on

16-7-1960 aforesaid date nf birth has been reflected in the
college record-

2U-

applicant for

In 'the appl ication f orm to the Up$C

in 1996 4-4-1944 rivas ref lected as datev IAS

-i*r?,L.L--. -. d
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bi rth by appl icant. $he wa$ serected a$ an .tndia.
Administrative service officer and was ar.r'cated to Bihar
cadre- up.n app.intment date of birth recorded in the
service bool< wa$ e3"4-.L944- rn the upsc application form
tuhi Ie appl Icant was sti I I a candidate in the rAsi

examination based on cambridge school certificate date of
birth has been changed from 4-4-Lg44 to z3-4-L94s- rn the
civil list prepared for the year zooz date of birth
rec<rrcled t*ras 24 -l -Lg4S -

4- As tlrere *as aome discrepancy regarding date
of birth in service book of applicant as werr as civir rist
one K-K- chhabra, under $ecretary to the Gr:vernment of
rrrdia wr.te a retter to the chief $ecretaty, G.vernment o.f,

Bihar for seeking clanification, by retter dated B_1.zoo2-

5_ AppIicant wrote to the principal St-
Hichael's sclrool tuhere she has passed her senior secondary

examination seeking clarification of her date of blrth
which has been responded to by a letten dated zg-L-zooz
wherein it is certified that appricant's date of birth
according to tho admission register wa$ 4-4-1,944..

\6- Applicant wrote to the Secretary, DAPT

attaching the cartificate issued by the school rogarding
her correct datc of birth on 30-L-?ooz to correct tho date
of bi rth in civi I r ist which has been responded by

concerned authority, intimating applicant through oH dated
2o-2-2oo2 that her request for change of date of birth is
under examination "

I

t

,t



t/{ (5)

7. By a correspondence dated 3.5-2OO2 a$

23 -4 - l-943 has been ac*qOted as correct date of bi rtl't

appol icant has been requested to make avai lable

matricuIati6n or equivalent certificate, failing whicI date

of birth would be altered-

I - In respon$e tkrereof ' by a letter dated

3 - 6 - 2OO2 appl icant r,orote to the Joint secretary, DOpT

irrtimatipg that service book of applicant maintained by the

State G6vernment to correctly recortl the date of birth as

in April, l-994'thougfi tfiere was some dispute ralhether it is

25rd or 2.4th April and also dossiers maintained by upsc-

9 - Subsequerrtly, I . P. C<r11ege f <rr Women tlrr<ruglr

its Principal $y a letter dated 5-6-2OO2 certified a$ per

'Llre records available 4-4-L944 as correlct date of birtl'r of

appl icant -

Di rector, DOPT bY letter dated 20-6 -2OO2

matr icu lation/equ i va J.entto furnish the

.Il^. counci I f or the Inclian 9chool certif icate

Examinati6ns by a letter dated 2-7 -2OO2 certified

applicant's examinati6n result where date of birth a{3

certif ied by ttre Principal of the $cho6l was ref lected as

4 -4.L944- Af oresaid document Was f oruuarded to tlre

competent authori.tY -

L2 - By l ette r <Jated' L2-' 8 '2OO2 i t' has been

informed to applicant that 4-4-L944 has been accepted by

the Central Goverrtment as her correct date of birth and a

l

.to "

asked appl icant

cer tificate.

4
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(ropy of ralhich has been sent to Government of Bi har -

Government of Etihar by its cclmmunication dated l^'l^o'?oo?

comrnun icated the af oresaid der:tsiotr to appl icant as wel I .

13- Respondents with the approval of the

competenL authority accepted the date of birth of applicant

as 4-4-Lg44 superseding their own letter dated 25.I-2OO?'

with letter dated L3 - I - 2002 and irr the civi 1 l lst f or the

year 2OO3 appl iCant's date of bi rth h,as ref lected a€3

4 -4 -L944 -

L4.Byanorderdated2T.S.zoosexercisingsuo

moto power of review unilaterally urithout affording arr

opportunity to shor,u cau$e to applicant revised the daLe of

bI r.th of appl icant to 23 -4 - l^943 and a correction to this

ef f ect has been matje in her service book; giving rise to

the present OA-

15- Learned counsel for applicant Sh- Vikas

$inghfissailedtheimpugnedcrrderC}nthegroun<lthat

<garlier in her application to uPSC applicant has declared

her date of birth as 4-4-Lg44 and has annexed supporti'n(l

rJocument, Whiclr. included proof of age u'rhereas $en ior

cambridge school certf.ficate has been score<l of. In this

v:iew of tlre matter it has been staf,ed that unilaterallY her

date of btrth was altered to 23 -4.l-945 f rom 4 '4 '1''944

urrauthorisedly without jurisdiction and affording an

opportun itY to her'-

t

{

t

1.6 - Learrred counsel

amerrded Ru le 16*A of

(Death-cum*Retirement Benef its)

contended that as Per the

AI l India Servicee;

Ru Iee, l^958 even f or a
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pr.e*L97L entrant 'to All India Service as held by the Apex

Court in UuLen*ef-*LndLA- v- Q.-*-EAua*9H,AUu., l^e97 (4) scc

c,47 the date of birth as recorded in the sorvice bool'i is to

be treated as correct date of birth and in case the same is

to be altered to any disadvantage it is to be establihsecl

that the $ame was entered on account of bonafide clerical

mistake" By ref erri.ng t6 the dectsi.gn 6f the Apex Court in

u.arl--$.Lus[*u-r*OtaLe-et-illrar"-aud*QLtrerE (2ooo) ]^o scc 284

that date of birth other tharr what lras been entered in the

service book cannot be accepterd by the Government without:'

trutting ernployee concerned to notice and apprising him that

the date of bi.rth entered is incorrect- Further resorting

to the decision of Apex court in Dr*-*LSnt"*L-KuaLes.h-QugLa

IL*

QLLgfe-, (19S7) 4 $CC 525 it is contended that even in

administrative action which has aII the ingredients tcl

exercise quasi jucJicial powers a' review cannot be

undertaken in absence of expre$s statut6ry po6er to the

effect- As no such expre$s power has been available to the

respondernts once the decision has been taken by the

G<rvernment rnhere 4-4-L944 has been accepted as date of

birth this cannot be revieriued sur: moto or otl'rerwise de hot-s

tl-re ru les -

.t7, $lrri Vi kas Singh relying upon the decision

<rf the Apex c6urt in 9.LeLe-qt"*Buniab.-u".--Lgb.gl-9lagh- L976

(2) SCC l- contended that even in admin istrative latru

principles of natural justice' are to' be followed and

opportunity t6 be heard must be afforded where the pights

6f tfue parties are }i ]<e]y to be af f ected. On review the

4
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date of birth already accepted has been altered, the

visits applicant with civil consequences which cannot

rlone rarithout f ollowing tlre due proces$ of law-

game

be

I

l-8 - Whi le ref erring to the certif icate issued by

Lhe Counci1 for Indian $chool Examination it is stated that

the sarne is admissibte and the date of birth certified by

the Prirrcipal of the School aE the time of entry is the

authentic proof of correct date of birth and by quoting the

example of one Narender $ingh where the same certificate

was held good for date of birth, it is contended that the

$ame is adnrissible and reliance of respondents upon a

communi.cation sent by Universlty of Cambridge LgcaI

flxaminati6n indicates by Iettep dated 6.3 - 2OO3 where the

date 6f birth as per Syndicate record is 24-3-1943 has been

<J6ne without pu tting the af oresaid certif i.cate to appl icant

and further contended that the aforesaid certificate cannot

L;e a proof of date of bi rtlr - Fu r ther Sh - $ingh sta ted

that there is no conc€pt of service card as reflecte<J fronr

the respondents ae the only authentic.document to ascertain

the date of birth is the service book- r

19- On the other hand, respondentso counsel Slr-

V-S.R- Krishna cgntested the OA and vehemently 6ppcrsed the

c6ntenti6ns put*forth by applicant and sta'ted that as the

alteration has been d6ne to rectl,fy the mistal<e a$

respondelts have altere<J the date of birth of applicant on

her misrepresentati6n r,uhereas despite being directed she

has failed to produce the original certif icate otl the

pr.etext 6f its being lost but fr6m the UpSC form it shows

Llrat the date 6f bi rth has beesn rightly entered tuhen

applicant was still in examination stage- Moregver, it is

s

t
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statedthatfromLg66*2oo2tlredateofbirthhasbeetr

reflecte<Jartdcommunicatedtoheras24.4-]^943"$hewas

verymuchawareofthesamebuthadncrtclbjectedt<rtlrel

rsame- In $o far as the certification of date of birth by

thePrirrcipalisc<lncerned,itisstatedthattheauthority

isno.tcornpetentt<rcertify.TherrnlyauBhenticprtrofis

tl.reCambridge$chcrolcertificateandonenquiryttrcdateof

birtlr has been found to be 23'4'L943- In $o far a$

adheringt<rtheprinciples<rfnaturaljusticeiscclncerned'

itisconterrde<lthatmeretechnicalitywcruldnotbestow

upot.lapplicantaleaseofservicebeycrndherretir.ement

age.Inthisbackdropitisstatedthatawrongalready

committedr,rrcruldnotvestapplicantwithanindefeasible

right-ByreferringtothedecisicrncrftheApexCcrurtinP.

&--.H-Elec--*Eqand.-U---EaLdqu-$-Lrrsb' L9e8 (5) $cc 450 it is

contendedtlratnon*issuancerrfsh<rwcausenoticeisa
irregularityandpre*decisicrnalhearinginsuchacase
ri,rould be an empty f ormality' It is however stated that

r.eviewundertakenhasbeenclearedbythehiglrestcrfficeof
Govet-nmentanddoesncrtsufferfr'crmanylegalinfirmity.

Learned counsel further stated tlrat service hook attached

isn<rtaserviceboo}<butc<rntinuationsheetwhereasinthe

servicebookdatecrfbirthhaslreenshowntcrbe2S-4-L943-

?o- Taking me to the factual matrix lt is

c<rntendedthatdate"ofbirthindicatedbyappticantinthe

application form was not accepted by the UPSC whlclr was

changed.TheservicecardissuedbyG<rvernmentrrfBiharat
.tlretirneapplicantwastransferredtoDelhialsoindicates

the same date of birth. Applicant right fr.m L962 to 2oo?.

fc.rrlongSoyearsusedthesamedateofbirth,including

descriptiverollEiubmittedtotheNationalAcademyof

i

v
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Administration ACRs of the years, application for

diplomatic passpor.t arrd aI Lotment of government

accommodation- Moreovsr, ctviI Iist issued from time to

time has ref lected the da'te of birth as 24-s-L943 and

applicant has not sought any change and at this belate*:l

stage it would n6t be :in the interest of adminlstration a{i

well as public interest to clrange the date of birth.

?L- $h. Krishna stated that while preparing the

c6ntinu6us service bo6k 6f applicant the date of bipth waE;

wrcrngly recordecl as 23-4 -Lg44 Which wa€ subsequently

c6rrected by the Planning C6mmissi6tr on verif ication of tl're

crriginal record- since applicant had availed LTC a strong

presumption of J<norrrledge of date of bi rth is to be

construecl.

?2-Asdateofbirth<rfapplicantWasaccepted

by the Government a5 4-4-Lg44 on the basis of certif yirrg

statement of exanrinatinn result buL on pointing out by the

Planning Commission as to n6n*c13mpliance rarith Government 6f'

India's instruc'tir:ns r,uhich envisage under FR 56 and oH

dated 1o.1o-2AO2 as the request for change of date of birth

lras not been made raithin f ive years of entry to government

service the matter wari revleured and ultimately It was for-tnci

that date r:f birLh as 23-4-L944 was recorded On acc<lunt of

a clerical error and as the correet service record

reflected 23.4-L943 as date of birth which was ascertainecj

from Council for the Indiatr $chooI Certificate Examlnations

and failure of applicant to produce original certificate

showing date of birth a reference has been sent to the

UniversityofCambridge,asyndica'teBodyandon

verif ication and conf irmation that the record shot'rrs da'te of\,



-t

I

(e)

birth as 23-4-1943, ffo doubt left about the authenticity of

Lhe date of birth as corrected by UP$C and reflected in

service record- As the request for change 6f date 6f birth

has been found erroneou$ decision dated 13.8 -?OO2 was

cancelled and the original date of birth as recorded in

servlce record Was, restored as ?.5-4-1943- The Iearned

c6unsel f or respondents f u rther reI ied on the f oI Iowi.ng

deci $ion$:

i ) Ssqrstacn-&-eeno.LgslqLe"c**Hsrtrs-De.aactneaE--\L*

8.---l(Lru-balSaneJ0,o 1-994 Suppl (1) SCC 1s5-

t i ) EE--tsbadtak-y.-**Eaagedhar, L9e5 $uppl - (1)

scc 763-

ii i ) Urlqn-*-ef-*lndla:r-r-.Hacnanjlas.h, (].les; 2

scc l^62 -

iv) Sclssa-[E*--Bcahanacbac-Seaaeatshl, (ree4) 2

scc 491-

v) E-H.*--tsQqL*u***$.hlb*truoac-Dus"bad., (2ooo) I scc

696 -

v i ) 6.hnedabad.--trtrnlqi.eal-Qq"Lsa.csLlQlr*-\.*-*-]ts'44b.

Kbaa*6rrlab.-6hfn, (Iee7) 11 $cc 121-

.\

vltl Cena re krr Shri- l.)rrhre<ris e X, 1.lr<

t

(2OO5) 2 SCALE 22O-

v i i i ) DharnuartrfuuaKacs*BAEfl-Edue" **-hEt---lt*- *Edtl*

Agg*--I.rib.* (L999) 7 $cc 532-'.

_--. I
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.t3 - In

his pleas taken

responden'ts -

-lo -

the rejoinder aPPlicant

in the OA and denied the

has reiterated

contentions of

t

';.4-Ihavecarefullycon$ideredtherival

contentions a1f the parties and perused the material Orr

record - Amencled Ru 1e l^6*A of Al I In.Jia $ervices

(Death*cum*Retirement Benefits) Rules, l^958, which deal*

w:ith acceptance of date of birth is reprnduced as under:

" (1) 16*A- Acceptance nf date of Birth '* For
'the purpose of rJetermination of the date of
superannuation of a member of thee servlce,
such date shal l be calcu lated rarith ref erence
to the date of his birth as accepted by the
Central Government under this rule-

(2) In relation of a
'Llre cornmencement of
( Deat h*cum*Ret i remen t
Ru 1es , l-971 ;

(a) the IncJia Admin istrative $ervice
clause (a) or clause (aa) of sub*rule
Rule 4 nf the Indian Administrative
(Recruitnrerrt) RuIes, L954;

(b) the Inclia PoIice $ervice under clause (a)
o.' clause (aa) of sub-ru Ie (1) or RuIe 4 o'f'

Hre Indian Police $ervice (Recruitment) Rules,
1-954;

(c) the In<lian Forest $ervice under clauee (a)

"r- clause (aa) of sub-rule (2) or Rule 6 of
Hre Indian ForesE service (Recruitment) Rules,
Lg66, the date of birth as declared by such
p*.*on in the application for recruitment to
the $ervice shall be accepted by the Central
Government as date of birtlt of such per$on'

(3) In relation to a person to whom sub*rule
(2) <joes not app t y , t lre date of b i rt lr as
iecorded in the gEtY.Lqe-UeeE- or other similar
.fficial d.cument maintained by the c.ncerned
GovernmentshaltbeacceptedbytheCentral
Government, a$ the date of such per$on'

person appointed, after'
the AlL lndia $ervices

Benefits) Amendment

under
(1) clr'
$ervice

I

t
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Eang--*gw.au^:rlg- case (supra) whi le deal ing

relating to correction of date nf

(4) The date of birth as accepEetJ by the
Central Government shall not be subiect to any

alteratir:nexceptt'uhereitisestakrtishedthat
; h.esa**t"lde*-qlerls4l-**uletaEq . l'= been

"or*itt*a-il;;ep[ing 
il.re date of birth under

sub*ruIe(2) or (3)"

:e5. Justice Ki rpal , speaking f or thc Bench in

wi th

birth to

the

crf 4.L2-Lg7L in All India $ervices as to the

of the amen<led rules of 1"978 observed as'

a
controversY

pre*appoin Lee

appl icabi I itY

under:

l

"16- The effect of a rule being substituted
bt a new rule clearly is that the clld rule'
w'trictrstan<Jssubstituted,canunderno
circumstances have any application- at least
'l'r'om the date when it created to exist- With
effect from 7 -7 -Lg7A a new Rule 16*A having
been incorporate<J in the Rules it wa$ this
ru Ie alone rarhich Was applicabl e when the
respondent represented for alberation in the
d;i; of bi.rth by his f :irst representatlon of
dl- 9.1982,. Reading Ru Ie 16.-A as a whole i t is
clear to us that it applies to all persons'
belonging to lhe All India Services uuho were

in service and the said rule does not Exclude
pre*A -L2 -Ll-lL di rect recru its f rom its
,Opfication, as has been held by the Tribunal-

L7. Ru le l^5*A is a composite ru Ie which was

intended to and does apply to all persona of'

l=il AII rndia Services to whom the principal
rules of l^958 are applicable'

L8- $ub*ru1e(f) of RuIe l^6*A states that for
the detormin*iion of the date of
*rp*.rn,ruatinn of the date is to be calculated
with reference to the date of birth as

accepted by the Central Government under this
Ru1e- The use of the trtr:rd "accepted" in
,;;;-rure (1) is indicative of the fact that
except in a ca$e where there are may be a

correction ol"l account of bona f ide clerical
mistaXe having occurred the Centra] Government
accepts, and does not determine' Sub*rule) 2

i; appi icable to a person appointed af ter
cornmencement of the Al l Irrdia Services
(Death*cum*Reti r-ement Benef its) ) Amenclment':

Rules , t97L- R""ording tn this the date of
birtkr of the appointees as declarecl in their

"ppf 
:icatiorrs for'recruitment shalt be accepted

by the Central Government as the date of birth
of such per{ions- The effect of thits is that
atleast as f ar as post*4 -L2-t97L appoit'rteetEr

iE,r'e concerned the question of the Centralt
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(L2)

Government accepting any date of birth other
it',un that indicated in the appl ication f or
recruitment to the service does not arise'
The inrplicatiorr of this Clearly is that rrrith
Lhe insertion of new RuIe 16*A(2) there would
be nn occasiotr for the Central Government to
€ven entertain an application for alteration
in the date of birth, d$ the Government is
enjc.rined to accept only- This of course is
subjecttothelimitedcircumstancesunder.
which correction can be effected under
sub*ruIe (4) of RuIe 16*A, namely, in case$
where a bona fide clerical mistake had

occurred in accepting the date nf birth utrder'
suh*ru1e (2) or sub*rule(3).

l-9- The opening words of sub*rule (3) of RuIe
16*A state thai the said sub*rule applies tin
relation to a person appointed to the Alt
India services after 4zL2-L9?L it is obvious
'that sub*ru Ie (5) wou ld be appl icable to al I
other of f icerG to t+hom Al l India $ervices
Ru les apply wlrich t'rrou 1d necessar i ly include
Lhe direct recruits who were appointed prior
to 4-L2-LgZL. There are no words of
restriction in sub*ruIe (5) (a) which can
persuade u$ to ta[<e a dif f erent view ' t^lith
RuIe l-6*A as incorporated in t97L having been
superseded by the new Rule 16*A, if the
contention oi the respondent is accepted the
ef f ect rarou Id be that an incongruous eituatigrr
t.roul<j arise whereby tlrere would be no rule in
existence dealing with cases of persons other
thanthosewhot^lereapp<ri.ntedafter'4-L2.1q71.
Neither the plain language of RuIe J-6*A, and
;;b-rule(3) in particular' nor the intent of
the said rule suggests that an artificially
restricLed mean ing slrou 1d be given to the
opening words of sub*rule (5) of Rule l-6*A so
as to exclude pre*L971 direct recrults from
its operation. In our opiniotr, direct
rlecruits like the respondent who had joined
$ervice bef ore 4 -L2- 1971 would be covere<l by
*rU*rlule (3) of Rule l^6'*A- Sub*rule (5) of
RuIe 16-A reguires tho Central Government to
accept .that date of bi-rth as has been recorded
intheservice-b<rokcrrothersimilarother.
official documents as' maintained by the
Government cotrcerned in respect of an officer'
Adrnittedly the date of birth of L7 -6-1939 was

recorded irr the service*bool< of thel
respondent- Under Rule 15*A of l^978 it is the
date of birth which was reguired to be
accepted bY the Government''

20- Reading sub*rules(2) and (5) together it
:is clear rhit whereas in the case of sub'*r'ule
(2)) the date of birth has to be accepted
urf,icfr is indicated in the appl icatiorr f or
r6cru itment but in the case covered by

"uu*rule(3)iftlredateofbirthasrecordedintheservice*bcrokisdifferent.fromtheone
which was contained in the application 'poss.ibly because of an a'lteration having beetr

I
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made at 'the lnstance of the
then that is the date which
by the Central Government-

offlcer concerned,
has to be accepted

I

2L- The date of birth as'recorded in the
,service*boo[<, in the case of pre*4 -12-L97L
entrants, and the date as declared by an
officer in the application for recruitment, in
the ca$e of post*4 -L?-L9TL cintrants, has to be
accepted as correct by the Central Government
and, as already indicatod, thi$ can be altered
only if under sub*rule (4) it is established
that a bona fide clerical mistake had been
cnrnmitted in accepting the date of birth- It
is for this reason we find that in the order'
rejecting the representation of the respondent
the Central Government has stated that there
was no bona f ide clerical mietake wh:ich had
been committed. "

26- If one has regard to the aforesaid ruling

and the ratio arrived at an i rresistiblo conclusion which

is to be derived is tlrat date of birth recorded in service

bcrok of a pre*4 -L2-L971 entrant and any alteration af ter

1-978 would be covered by the amended rules and in that

event the date of birth recorded in service book has to be

accepted as correct by the Central Government and can be

altered only if it is established under sub rule (4) ibid

that a bonafide clerical nristake has been committed in

accepting the date of birth-

27. Having regard to the aforesaid ratio and

applying it to the conspectus of the present caso it Is on

<llscrepancy in the date of birth recordeC in the- service

bo6k as wel.l as in civil tist and on production of school

leavirrg certificate Government on the basis of date of

bi rth certif ied by the Pri.ncipal of the School a$ 4 -4 -L944

after much deliberations and after verifylng the same

accepted the plea of applicant and accordingly changecJ the

<late of birth as 4 -4-L944- This has been done with the

approval of the competent authority and with reference tc:

Rule 16*A of the Rules ibid-V
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27 - $ubsequently without putting applicant to

notice on a suo moto review and the fact that applicant

cclnsistently accepted the date of birth as 23-4.1943 and

has entered in the service book of applicant- The date of

birth wa$ not based on service card received from

Government of Bihar which has not come to light ear'liarr as

service book wa$ not examined, a decision was taken to

review the earlier order and to verify the date of birth as

recorded in the Indian $chooI Certificate Examination

result produced by applicant. As per this certificate
t+hich is indlcative of only result the date of bi rth is to
be ascertained from the $yndicate, 1.e., University of

Cambridge LocaI Examinations $yndicate, the bocJy conducted

Indian School Certif icate Examination where appl:icant

appeared in 1959 and on the information supplied by the

Syndicate the date of birth which the Ministry accepted was

found incorrect- In my con$idered view as per the Ru1es

rarhich are discussed by the Apex Court in BenA_SUCmy1.g cass

(supra) and which is applicable in the present case, date

of birth rarhich has already been recorded in the service

bool< and 'the fact that responderrts' contention that service

book annexed by applicant is not a service book but a

continuation sheet which is bellied by respondents where

the aforesaid document has been admitted to be the service

book the only eventuality when the date of birth can be

altered is a bona fide clerical mlstake, whereas the

aforesaid review has been undertaken not on the basis of a

bona fide clerical mistake but a mistake of Government

earl:ier to rely upon the certiflcate produced by applicant

to alter the date of birth and on the ground of action not

-

t
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as per the instructions issued by Government

FR*56- The aforesaid decision by no stretclr .f
can be observed as a clerical mistake-

as well as

inragina'tion

2A - Honrever, having regard to the ratest
.ecisi.n of Apex C.urt in Ha,=i_Elngb,-A case (supra) as the
date of birth already accepted and entered and recorded in
the service book of applicant cannot be altered without
notice to government servant and affording him a reas6nable
opportunity, In lgbal_$.i.rfs.h1g case (supra) in the order.
passed on administrative side in exercise of quasi judicial
pclwer it is incumbent upon the authorities in the event
civil corrssequences ensue t' government servant t* c.mpry
minimum of the principles of natural justice u.rhich require
as fair hearing an .pp,rtunity to be heard- H.reover, as
per ruIes for maintaining service book the alteration in
the service book cannot be res.rted to without putting trre
concerned employee to notice. Admittedly, neither any show

cause notice was issued to applicant before altering on

review the date nf birth arready accepted by Govornment nor
she has been allowed- aft. opportunity t. confront the
verification sent by the $yndicate_' she has been deprived
of a reasonable opportunity which is not in con$onance with
the principles of naturaI justice and fair play- As

applicant's rights have been affected and she has been

visited with civir c.nsequences, causing her grave
prejudice, the *pportunity to be heard wa$ ,bligatory-
This viet^r of mine is f ortif ied by the forlowing observatiorr
of the Apex Court in

LLd"-, 1995 $CC (LAS) 723:

A

v
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"The duty to give rea$onable opportunity to be
heard wiII be implied f rom the nature of the-.

I'unction to be perforrned by the authority
which has the power to ta[<e punitive or'
tjamaging action - Even executive authorities
wl'rich take administrative action involving any
rJeprivation of or restriction on inherent
fundamental rights of citizen$, must take care
Lo $ee that justice is not only done butt
manifestly appears to be done.. They have &

riuty to proceed in a way which is f ree f rom
even the al)pearance of arbitrarine'Bs'
unrea$onableness or unf airness - Tlrey have to
act in a manner rarhich is patently impartial
and meets there requi rements of natural
justice- It is not so much to act iudicially
but is to act fairly. The ruIe of procedure
Iaid <Jorarn by law come as much within tl're
purview of Article L4 of the Constitution a$
any rule of substanti.ve law- The substantive
ancl procedural lau,ls an<$ action taken under
them will have to pass the test under Article
t4- The test of rearion and justice cannot be
abstract- They cannot be divorced from the
rreecls of the nation. Tl'rer tests lrave to be
pragmatic otherwise they t^rould cease to be
rea$onable- The procedure prescrlbed must be
just, fair and reasonable even though there is
r'ro strecific provlsion in a statute or rules
mado thereunder for shouring cause against
action proposed to be taken against an
i.rrdiviclual, which af f ects the rlght of that
irrdivictual " 

"

there is no denial from the fact

rth entered in the service record

Tribunal the burden lies heavilY

tn establ isl'r by production of

inchlng nature" This court cannot

uanco of such employee beyond the

more particularlY when the date of

following observatinns have beert

29 - However,

that when the date of bi

is questioned before the

on government servant

acceptabLe evidence of cI

pass an order for contin

tjate of $uperanlruation,

birth is .lisputed- The

made by the APex Court in

thlb.-[unar*0uEbad, ( zooct )

NM

I $CC 696'l'

"17- The date of birth o# art employee is not
only important for the employee for the
emptoyer a}so. On the length of the service
putt in by the employee depends the quantum of
retiraI benefiLs he woulcl be entitled to'
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'fherefore, u,rhile <Jeterrnining the dispute in
such matters courts should bear in mind Ehat a
change of tlre date of ^ birth long af ter i ing
service prarticularly when thee employee ir' due
to reti re shortly, r,'ri 1I upset the date
recorded in the service records maintairred in
due cour$e of administration should not
generally be accepted- In such a case the
burcJen is heavy on the employee urrho cornes to
the court with the case that the date of birtl'l
.in service record maintained y the employer Is
untr^ue and incorrect. The burden call be
.Jischarge only bry producing acceptable
evidence of a clinching nature- We are
constrained to make this observation as we

find that in a large number of cases emplcyess
who are on the verge of retirement raise a
dispute regarding correctness of the date of
entered in the service record and courts are
inclirred to pass an interim order for'
cont'inuance of such employee beyond the date
of sullerannuation on the basis of the entry of'
r:Jate of birth in the service record- $uch a
situation cannot be commerrded f or the reason
Eha't the court in passing such an interirn
<rrder grants a relief to the employee everl
before determining the issue rogarcling
correctness of the date of birth enteretl in
the servi ce recot*d - Such i nteri m or'<Jers
create various complications- Anticipated
vac&ncy for which the employee next in the
I ine has been uuaiting .Joes not material ise, on
account of which the junior is denied
promotion r^rhich he has aI1 along been lect tct
believe will be his due on the retirement of
the sen i<lr, "

30- In the above circumtstaRcee and having regard

t6 thd reasons recorde<J, impugned order cannot be sustained

In law- The OA is partly aI lot^red- Respondents are

dilected to affgrd to applicarrt an opportunity t6 shgw

cause against their action of alteration'of- daEe of birth

ancl in that proces,s she wnul,J be affgrded an opp6rtunity tg}

rebut the matenial relied uporr to anrlve at a decision t6

alter the tjate of birth including productinn of document

and rnaterial in her possessi6n - Thereaf ter resporrJents on

receipt of the matepial and response of applicant pas$

suitable orders in accordance with' law. In so far as

c6ntinuance of appl-icant beyond 30-4-2OO3 in service i'*

concerned, I arn of 'the considered view'that at the dattl oft
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birth is still in dispute and the matter is allowed on

denial of reasonable oppnrtunity, further continuanr:e of
applicant shall be subject to the orders passod by
respondents and if applicant's date of birth is maintained
as cclrrectecJ uyartLoraer dated 12 - g -zooz she wnu ld be:

compensated as per law- Aforesaid exerciee shalt be

undertal<en by respondents within a period of two months
'f rnm the date of receipt .f a copy of this 'rder.. N,
costs -

t

s RnF
(Shanker Raju) ..

Member (J)
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