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CENTRAIADMINTSTRATTVETRIBI]NAl-.PRTNCIPAI'RENCH

OA No. 862./2003 wi th OA No - 554./2O0'3

New Delhi, t.h'is t.he 3 ctay of hQ'ember, 2003

Hon'hle Shri .ftlstice v'S' Aggarwdl: Chairma.n
Hon'ble Shri S'K. Na-ik, Memher(A)

OA NO a67 /2JQ3
MrS.
Pal a-m

Yooita Sharma
ci t .,,.u 686/ 2 , Raj Nagar Part I

A[,fr I i ca.nt

" Sinha, Advocates)

Neh/ nelhi-110045

(Sfrri G.D.Gupta wit,h Shri.S,K

Government of NCT

versus

of Del h'i , throtlgh

rl

1 . Ndlr secretary
trel h i .Secret.ariat.
IG Staclitttm, TP Esta-te, New Delhi

? . Pri nci Pa'l Secret.arY (Heal t'h )

Dte. of Heal th & Fa.mi 'lY Wel f are
9th l-evel , Delh'i .Sectt. IP Est'ate
New Delhi

v'i j ay Pand i La , Advoca-t.e )(srrrt

OA NO 554 o

Respondent.s

Appi'ican.t,

Respondents

Bharat Bhrrsha-n
,93, H Bl ock , Karampl-JrA
New llelhi

(.Sfrri K . N. R, Pi I I aY, Advocat.e )

VC TSUS

Government of NCT of Delhi- throUgh

l Pri nci f.ral SeeretarY (Heal th )
Dte. of Healt.h & FamilY welfare
gth Leve'l , Delhi Sectt. IP Est,at'e
New Delhi
Adctl, Secret.ary-ct-lm-Pri nci pa1
Hospital Coordinator
Del:rt,t. of uealth & Fami'ly welfare
lltelhi Secret.6riat, IP Estate
New Delhi .,

2

(.srrr i George Paracken , Aclvocate )

ORDER

shri s. K. Nai k

The cha.llsnge in hoth these oAs is to t.he Merit List,

of srrcCessfttl CanCliCtateS for appo'intment. tO variotls posts

(Annexrjre a-1) publ isheCl Ery the res!:loncients aS the Same

ctoes not contai n the names of the app]'icants and the

.et

I*
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OA No. A6 2 / 2003

?-. Appl ica-nt, Mrs. yogita Sharma, is w6rk'ing a-s

Laboratorv Assistant in Dr. LN.rp Hospitfll, New Delh.i .

when t.he Govr , of NCT of De I h.i v i de t.he.i r Emp 1 oyment

Notrce c,at.ecl 21.'t,ZOAZ fldvertisect recrt_litment. for a.

th@r. b
nrrmber of post.S 'incl rrcji ng " of Techn.ici an Grollp IV, She hacl

applied for the same. By t.he t,'ime she ar)r)tiecr for the
said post she had prrt in s.ix yea.rs of service as t-ab,

Assist.ant. and also fr.rlf i I tect the e'l igil:,i I ity concjit.ion of
€clrr<i6.1ional ,I,rr1i f ication ancr experienee. Her

application was clr,rly consiclerect a-ncl she wa.s callecJ for
written test, which was held on Zg.g,ZOOZ. She qr.ral if .ied

in the written test. ancJ was cleclarecl sr.rceessfr.rl in the
resrl I ts announceci .in October, ?-OO?_ ,

3 ' Meanwh'i le. the enti re serect.ion wa-s char rengecr hef ore

t,hi.s Trit'-runa.l in a- series of oAs (start.ing from oA

?543 / ?OO? f i I ed hry pa ra.q Na_t.h and others ) and th i s
Trihrrlna.l vicle orcjer da.tecl 31 .1,2003 rjisfrosecl of t.he sa,me

t:ry a common orcler wit.h the fol lowing cli rect..ions:

(1)

r SSues 'r nvo I vecl i n

therefore. proceed

common orrJer,

(?-)

hot,h t-he Oas a re 'i clent, i ca I . we .

to clispose of these two OAs bv a.

We clepreca.te the prdctice nrevaIent that t.heresult. is cJeclarecl without. clrawing t.he mer.it
I i st , Meri t I i St. mr-r.St al ways he clrawn hef ore
cleclsrirlg the result.;

]he respondents are d i rectecl to p.i t:k up t,heloose threads and cJraw the merit. t ist. notif y.ingt.he Ro I I NoS . of t.he Sl_rccessf r.l I cancli clates asper the merit. I i st Subject. to t.he cti rect,i onsg'iven hereuncler, The meri t I i st shOrrl d he
cJ rawn a.s fre r rr_t I es a nd i nst rr_rct i ons on thesrrtrject;

ld,
---
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r3) App f i ca.t i ons rega.rcl'i ng the posts ot'he r t'ha n

Staf f Nt.rrses mrlst f ai I and are cli smi ssecl
srrh j ect t.o t-he d i rect'i ons g i ven a'bove ;

Tn ca-ses of .Staf f NL,rses, onl v 37 general
ca-nd i tlat,es ancl 31 cancti clat,es of reserved
cat.egory shal'l t:re g'iven the appoi ntment
tet,t,ers. of the 37 reservecl cat'egory
canc,iclates. f tlrther cJi stri hrrtion shal I be made

between the .scheclr.r I ecl Ca-stes , Schectr-r-l ed r r i bes
ancl ottler Backwarc, Cl asses cand'ictat'es as per
the 'i6st.rrret'ions on t.he sttbject;

The male cancl'iclates for Staff Nt-rrses shal I also
he cons'idered accorcl'ing t,o the'i r merit' and if
trrey are merit.oriot-rs, subJect' to t'he di rect'ions
gi vln above, they shal t he appoi nt'ed;

Thet)alanceofthevacanciesfor'St'affNrrrses
ma.i Lre f illecl tlp in a.ccordance with the rttles
ancl the law on the sr-rtr;ect;

rhe staf f nttrses who ha-cJ hreen appoi nt'ecl on

contract Lrasi s or otherwi se on temporary basi s
sr.rbrject to the ava.i1a['i1it'y of the vacane'ips
srtoltd be al lowecl to eontintie ti I I the rsgt't14r
a-p!:rr:i nt,ment,.s a-re made a.ncl t'i I I t'hen ther r
servi ces shal I not. he term'inatecl:

The othe r cl i rect. r ons that had heen o'i ven i n oA

ruo.2157 /?-QO? need not hre repeat.ecl

(4)

(s)

(6)

(7)

(8)

>

4. Tn comoliance w'ith the clirect'rons of t'he Tri[ttna'1 
'

t.he responclent-clepartment clrew rlp a merit' in which the

app 1 i cant f ottnrl t,hat her name was mi ssi ng among t'he

srrccessf tr I cand i ctates even though as has heen st'at'cc'

94r'lier she harJ treen rjeclared stJccessfttl ea-rlier' The

ost,ens i h l e reason .i n wh .i ch he r Ca.Se has not, tleen

consi clerect i s on t,he grqund of her he'ing overagecl' Whi I e

i n the ori g i n6'l acjverti sement, the max i mt-lm age I i mi t' was

nrescril'lecl a,s ?-1 , appl'ica-nt w6.s over t'his limit' a's she

was more t han 2-a at, t.he t- i me of Srrtrmi S's'i on of t'kre

a.pp1 i eati on and theref ore her ease has not been

cons i derecl

5. The corJnsel fOr t.kre appf icant has contenclecl t.trat when

the c.andiclatrrre of the appl icant haCt earl ier heen

accept.ecl when she wa.s cal lecl for aJ:,pearing in t'he writt,en

t,est, whieh she had appeared ancl t'rasect on her performance

L,.i,
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she has heen clrri y clecl arect to ha.ve qrtal r f ier.l, t.he

responctents rracl no .l"|4r ri ght. t.o sr-lhserl.rentl y treat her

a-s overageri. This 
^r* 

treing clone in t.he grtise of t'he

orcter passed by the Trihrrnal in Paras Na.t'h's (supra-) case

even th6ugh t,he TrihttnaI has not qrrashed the se]eet'ion

nece.ss.it.at.inganyfreshexamination.ASwot.rlc|heev.irlent,

f rom t,he ir.trjgement,, t'he I im'ited i ssrle as per the

clirec.t.ions of the Tritrunal was onlv clraw'ing t.rp of a merit'

I ist ancl not t,o re-open t.he p6!.i re ca-se a-ncl scrt-it.'inise

the paf)ers cle novo.

6. The corinsel has f r.rrther referred to pa'ra' 6 '?- of the

Jnformation Brocht-rre 'isstrecl bry t'he Delhi St'aff Service

Selection Boarc| in which it has treen Sta.tecl aS ttncler:

" For clepa rtmenta I cancti clat'es f or the rotrP C posts
w'ith ,3 years of cont'inttotJS Sgrvi ce for recrtii t'ment'

to t.he post.s which are in the sa-me I ine or 611iecl
caclre, the age l'imit w'i II lre tjpto 4O yea-rs of age"'

cor.rnsel has, therefore, argt-red t'hat the alrtf'lieant

t:reing a rlepa.rtmental candiclate, the I i m'it apf''l i catrl e

wi I I hre trpt.o 40 Years age ancl on th i 5

The

>

i n her case

corrnt al so

appl i cant. as

aoe

of

res;:ronclents have gone wrong i n trea.t'i ng the

overa.gecl.

l,Insofarastherel'ia.nceoftheresponclent'sinthe

aforementiOneCl CaSe Of Paras Nath & Ot.hers 'iS 1i61'16QrnOCl1

t,he corrnsF I ha-s stated tha.t i n t,he 3 r.lclgement. re'l at' i ng f'o

variotts .staff nt-Jrses working'in va-rior'ls Hos!:)'itals not'hing

was ment'i onerJ i n r4garcl to tkre !:tost I'ike Techni c'ian Grqttp

TV anrl t.he responclents have t-.otal I y mi s'interpretecl t'he

j uclgment-. of t.he T r i brrna'l '

L,arL
-;-
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a

I. Respondent.s have f iIecl the'ip 6qrttnter cont.est.ing t'he

cl ai m of the aF,f)l i cant , They ha.ve not consi derecl her

Ca.se on t.wo counts, ffreir f irst. argtJment i.s t.ha-t t,he age

prescriherl in the advertisement is ?7 years whereAs t.he

af)pl ica.nt. was more than 2a yea.rs at, the time of f i l ing

the apfr,l ication. She was t.herefore c'leariyz overagecl.

The seconcl 'leg of the argr,tment is that, as fier Rttles t'he

clefrart.menta I cancti clates were to f orwarcl thei r

a.pf,l icat ions t.hrortgh !:|rof-)er cha.nnel , which has not. heen

clone in this case and t.herefore she cannot take t.he plea

of hei ng a. clepart,mental candi date and get' t.he henef i t

f rom t.he c-:lattse of relaxat,ion in age I imit.

9. On a. qrrery as t.o how t.he De;:rartment trea.ted her a.s a.n

el ioihle cancliclat.e and al lowecl her not. only t.o af)pear in

t.he examinat.'ion brrrt ba.sed on her performance declared her

srJ.;cessf ril , t.he cotrnsel has no answer. Whereas t.he

colrnsel fr)r the appl icant has stat.ecl that t.he appf ieant

had clr.rlv informerl t-he Di rector(AcJmn, ). l-N.-lP Hospital with

regard to srrtlmission of her application for the post of

Technical Grorrp IV vide her lett.er clatecl 19.?,?QO? ' The

resoondent.-Clepartment at this po'int of time ca.nnot' ta.ke

shelter hehincl this t.echnical isstre and cleprive tlie

a.ppl icant. of her rightful place in t.he merit. l'ist.,

10 . Af ter hearing the cotrnsel f or the part'ies ancl

ca.refu1 perusal of t.he recorcls: we find tha-t.the act.'ion

taken try the responclent.s in not cons'iclering t'he case of

the a-p!:r I i cant on trhe grottncl of her be i no overaged i s

hasecl on erroneolrs i nterPretati on of t.he di rect'ions of

the Tritruna.l in Paras Na-th's (srrpra) case in wh'ich one of

r.rs (,lust'ice V.S.Aggerwal ) wa.S a memLrer, rhe cli rect'ion of

the Tritrunal was I imitect to cjr6wing r-lF) of a menit I i.st

tr.
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wh'ic\ hacl not been preparecl earl rer' Jt was not o!'-)en to

the responclent.s to re-open t'he case and sta rt'

scrrrt,in'is'ing the appl'ica-t'ions at' t'his st'age to ascerta'in

whether a. ca.nclida.te was el ig'ib1e or inel i ible t'o a'ppear

in the alreacly conclr-tct'ecl examinat'ion' We are inclined t'o

agreewitht,he2rgr.lmentaclvancecihyt,he]earneclCotlnSel
for the appl icant that, the respondent,s are not, 1ega11y

;rrst'ifiedt.oreopent'heca-seandremovea'pp'licant'sna'me
fromthefistofsrtccessftrlcancl'iclat'es'TheywBrQon'ly

t,o t:nclert,ake an exercise to clra'w tlp a merit I ist' a's per

the cli rect'i on i n oA No. ?543/ 2OO3 ( P.ara's Nath & others

case ) .

55/,-

1 1 . App'l i cant, Shri Bharat Bhrrsha'n, i h t'hi s ca.se has

appt ied for the post. of Techn'ical lssistant (Racl'iology) '

He appea.recl i n t.he wr i tt'en t'est and was dec I ared

sr.rccessfrrl in t.he sa-me as per the trtot'ice isst'lecl hy the

responrlent-s. However, pt'trst'lant to the jtrdgement of Paras

trtath (supra), re$pondent's preparecl a reviserl merit list

cjeletingthenameofthear'p.liCant.'Whentheapplicant

approachec| t,he responc|ent,-Clepart.ment, he was .informecl that,

hewa.sovera.gedfort,hesaic|postandt,hereforeh.isname

wa.S deletecl f rom the revisecl merit I ist' l-earnecl cot-rnsel

for t.he arrpl ica.nt. in this case has adva.ncect h'is argtrment's

onthesamelinesaSt.hato.Fapr'licant,sCo(lnselint,he
f irst. OA anct cont'enctecl that' the act'ion of t'he responclents

is not. lega-'l 1Y jtrstifieci'

\\

i ?- , On t.he othe r ha-nct ' I ea'rnecl cottnse I

resnotrclent.s in th'is OA has srrhmit'tecl that t'he

appl'icant, was cleletecl in t'he revised merit'

for

name of

tisr.

t.he

t.he

not

UdL
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accor.rnt of overaoe br:t orl the gror.rncl that the apPl icant

ha.s a'l reaqty treen working 'in t.he h'igher post of senior

Radiogra!:rher <i6rryi ng the pay scale of Rs.50O0-8ooO

whereas he has appf ieci for the post of Technical

Assistant qnadiology) carrying the lower pay scale of

Rs.45OO-7oOo. Tn sr-rpport of hi s 6rgtrment. that. a. person

cannot apply for a post. g6rrying a lower scale of PflY,

t,he Corrnsel has referrecl to ftara ?(a) cln fta.ge 655 grof

Swa-my's Comp'i lation on Estatl,lishment & Administratton

which we notiee perta'ins to regi.stration of serving

employee with Employment. Exchange' It is not relevant to

t,he facts of this case.

1 3 . However , the cot.tnse I f or t.he app I 'i ca-nt has rehttt.t.ed

the af oresairJ content.ion ancl strhmi ttecl that the scale of

f,a.y of the post of Technical As.sist.ant lnacl'iology) has

s'i nce been rev i sed to Rs . 5000-8000 w i th ef f ect f rom

1 ,1 " 1996 and he has rlrawn our at.tention to the orcier

dat.ec, ?..8,?OO? issuecl try t.he responclents themseIves to

thi s ef f ect. He ha.s theref ore Stotltl y 6rgrlecl t,hat tkre

name of appl icant shotrlcl not have heen removed f rom the

rev'isecl merit. I ist, pa.rtictJlarlv when t,here wa.s no

specific direetion by this Tribtrnal t.o this effect in the

jrrclgement. of Paras Nath (sttpra.).

14. Tt is pertinent. to notQ that the order for rev'iSiotr

of pay sca.le i s clat.ect ?-,8.?-oO2 whi le t,he meri t I i st. has

been 'i ssr-recl somet i me 'i n t he month of FehrtrA ry : 2003 -

Thqrefore, we are of t.he v'iew t,hat the responrients a.re

not legally -irrstifiecl 'in not. consirlering the aftpl'icant'S

nanre in t,i're said merit I ist ta.kin-o slrelt.er hehincl t.he

piea that the applieant has applied for a post carrying e-

I ower SCa. I e <-lf Oay .

\L

V
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15 - Tn view of what ha.S been cliscrtssecl ahove, w€ set'

as i Cle t.he g ropnCls on wh i Ch the reSfronClent.s have Clec t a recl

t.he a.ppl i<ia_nts a.s inel i ible and restore thei r earl ier

gf.fltr,ls 'in the selection I ist' However, we ere not

i nCl i necl t,o Set a.s'ide the meri t. I i St a.S t'he respondent.s
i

are yet to cons'ider the case of t.he airlf.)l icants in f^r/mtng

up the merit list a.s ]:ter clirection of the rritrr.,lna] in t'he

case of Paras Nath ( srrpra ) , The responclents ev'ident'l Y

wi I I have to consitler the case of the appf icant's for

their l-rlacement in the merit I ist. Tf f,ersons with lower

marks than the one oLrta'ined t:ry the aflpl'ica.nt,s ha-ve heen

select.ecl in their categ6ry,/qrr6f.a, in t.hat event,

a.pi:rl i6ant.S wi I I be Ir6rrght, on the revisecl merit. l'iSt,

16. Bot.h OAs are disfrosed of in the aforesaid t.ernts' No

COSTS

11 . copy of th'is order he ola-ced in oA 55a/?oo3

1""r1.
(S.K. Naik)

Memtler ( A )

(V.S. ggarwal )
Cha'i rman

igtv/

t


