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Centra'l Admi ni strati ve Tri bunal
Principal Bench

O. A. No. 849/2O03

Hon'ble Shri Shanker Raju, Member (J)

New Delhi, this the 18th clay of September, 2003

Shri K.S.Gautam
Deputy Director (Plant Pathology)
Central Insecticides Laboratory
Directorate of Plant Protection
Quarantine & Storage
Department of Agriculture & Cooperation
Ministry of Agriculture
Government of India
NH IV, Faridabad - 121 001.
Haryana APP] icant

(By Advocate: Sh. H.K.Gangwani, proxy of Smt. Lata
Gangwani )

Vs.

1. Union of India through
The Secretary
Department of Agriculture & Cooperatron
Ministry of Agriculture
Government of India
Krishi Bhavan
New Delhi llO 0O'l .

The Plant Protection Adviser
to the Government of India
Directorate of Plant Protection
Quarantine & Storage
Ministry of Agriculture
Government of India
N H IV, Farrdabad - 121 O0l
Haryana.

3. Shri S.P. Kulshreshtha
Deputy Director (PP)
RPQS, Mumbai
(service through Respondent No.2)

Shri D.D.K.Sharma
SSo (Bio)
CIL, Faridabad
(service through Respondent No.2)... Respondents

(By Advocate: Sh. D.S.Mahendru)

ORDER
By Shri Shanker Raju, Member (J):

Appl icant impugns respondents' order dated

21.6.2OO2 transferring him from PSOS, Mumbai tot

2

4

CIL,

tnFari dabad as wel I orcler clated 24.1.2003 passed
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2. Appl icant, who is working as Deputy

Director (P]ant Pathology) and had completed 28 years

of service, during this tenure, had been posted

altogether to non-sensitive posts and underwent nlne

transfers.

3. While posted as Deputy Dtrector (pp). in
the Headquarters of Directorate of Plant product.ion,

Faridabad in August, 2001, applicant was transferred

to the Regional Plant Quarantine Station, Mumbai

against vacant post of Deputy Dr rector (plant

Pathology). Applicant joined Mumbai in August, 2001.

4. At Mumbai, app'l icant was al lotted
Government accommoclation at Belapur, which was far off
from his working place necessitating him to make an

app'l'ication for change of accommodation, which is
sti I I pending.

5 . Due to i I 'lness of app'l i cant' s daughter ,

the entire family was shifted from Far.idabad to Mumbai

in March, 2OO2, where the daughter has been undergoing

treatment.

6. Merely after ten months tenure at RPOS,

Mumbai, applicant was transferred to Faridabad and one

Shri D.D.K.Sharma, Senior Scientific Officert
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(Bioassay) on being redesignated as Deputy Director

(Plant Pathology) was posted at Mumbar in place of the

appl i cant.

v

7 . Appl icant preferred a representatlon. As

no orders have been passed on it, applicant filecl OA

2956/2002 before this court. By an order dated

19.11 .2OO2, respondents have been directed to dispose

of the pending representation of the applicant.

8. By an order dated 24.1.2003, request of

the applicant was reiected, giving rise to the present

oA.

9. Shri H.K.Gangwani, learnecl counsel for

app'l icant, by referring to the transfer pol icy, laid

down by the responctents, and aclherl ng to Cl ause-4

contends that those who are posted in sensitive post

shal 1 be transferred to non-sensrtive post on

completion of five years or more and others will be

transferred after a periocl of seven years.

lO. As the applicant has been transferred'

only after ten months, orcier ls ln vroiation. It ls

further stated by Shri Gangwani relying upon the

fol lowing decisions, that though the transfer orcler

appears to be routine transfer but is mala fide' based

On extraneous COnsideratron. Transfer iS baseCl On

al'leged misconduct of the appl rcant of al legecl poor

performance which has not been borne out from the

records. During this interregnum, when the applrcant

was in Mumbai, his ACRs remained excel lent. Regarding
Iw- quality of work no memo., aclvisory note or warnlng has
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been issued. Only with a view to avoid vigilance

inquiry and to by-pass it, a short cut method has been

adopted which is per se illegal:

1) indal v. Union of India & Others,
TC 253.

2l Sh. S.R.Ramswamy v. Union of fndia,
1990(12) ATC 461.

3) Darshan Singh v. Union of India, 1989 (9)
ATC 254.

S.D.singh v. Union of India, 1989 (9)
563.

5) R.S.Nair v. Union of India, 1993 (241 ATC
308.

6) A.D.Dhande v. State of Maharasthra, 1997
(6) SCC 169.

1 1. Another contention putforth is by

alleging mala fides against Respondents No.3 and 4.

According to the applicant, the transfer has been

issued, oh extraneous reasons to favour

S.P.Kulshreshtha, DD(PP), who was earlier sh'ifted from

the sensitive PQ Scheme to non-sensitive IPM Scheme,

and was posted at Faridabad. As one of the relative

of Shri Kulshreshtha was working as PS to the

Agricultural Minister, Shri Kulshreshtha was again

shifted back to PQ Scheme and posted at NPQS at New

Delhi. Shri Kulshreshtha could not succeed earlier

immediately on ioining of Shri Prabhat Kumar, a close

relative managed his posting with the help of Shri

Prabhat Kumar. Since Shri Kulshreshtha who was aIl

along interested to be posted at RPQS, Mumbai managecl

to be posted there within a short period of ten

months.

K.K.J(7) A
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12 , It i s f urther al 'leged that Sh .

D.D.K.Sharma, SSO (Bio) was wrongly redesignated as

DD(PP) and was retained at New Delhi. In fact' as per

the normal procedure, applicant should have been

transferred to NPQS, New Delhi vice Shri Kulshreshtha.

This has been done with the connivance of the then

Director to favour Sh. Sharma.

1 3. It is stated by shri Gangwani that

despite service, private respondents have not f i'lecl

their replies and as such the allegations made against

them by the applicant and the mala fides allegecl are

deemed to have been admitted.

14. On the other hand, respondents' counsel

Shri O.S.Mahendru, contested OA and vehemently opposed

the contentions. According to him, applicant in Group

'A' service has an aI l-India transfer 'liabi I ity.

Transfer being an incident and condition of service,

cannot be over ridden by the personal difficulties or

i nconven i ence .

15. In so far as redesignation of Shri

D.D.K.Sharma, it is stated that the same has been in

view of the recommendations of Fifth Central Pay

Commission in Para 56.21 creating a new cadre of Weed

Scunhst which was accepted by the Department of

Agriculture and Cooperation.

16. In so far as the contention of allocation

of work under one Scheme with that of discipline of

the off icelit 'is contendecl that the applicant has

misled the Court.

\-.
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17. It is stated that the transfer is in

public interest and also in administrative exigency.

Apart from the tenure laicl down in sensitive and

non-sensitive posts, subiect to administrative

exigency as per clause-l1 of the transfer policy ibid,

the transfer can be resorted to but normal ly in

adjoining zones.

18. Learned counsel further states that at

RPQS, Mumbai, applicant has been dealing with public

i n reference to Export and Import Pl ant materi a'l

requiring clearance from quarantine an91e. In order

to implement the provisions of PFS or the policy of

the Government, the nature of work not only involves

public interest but also national interest for the

benefit of the Indian Farmers for their improvement in

agricultural produce. Ever since the applicant was

posted at RPQS, Mumbai his work and conduct was not

found compatible with that of his duties and

responsibilities. Accordingly, in public interest and

also from preventive vigilance angle, applicant was

shifted from Mumbai to Faridabad. As the national

'interest could not have awaited norma'l procedure of

holding an administrative inquiry and issuing show

cause notice to the applicant which is a time

consuming process.

19. Shri Mahendru further states that the

posting and transfer ls the prerogative of the

competent authority who is within his ambit to utilise
his services according to the competence and

efficiency of an individual officer. As the declsiont
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has been taken in pubiic interest, the mala fides

which could not be establishecl, cannot vitiate the

action of the respondents.

20. In the rejoi ncler, appl i cant rei terated

his pleas taken in the OA.

21 . I have caref ul I y const clerecl the rr va i

contentions of the parties and perused the material on

record. Though it is sett'led position of iau, that a

transfer in publ ic interest and administrative
exigency is not amenable for interference in a

judicial review. However, if transfer is based on

mala fides, pUr'titive or motivated ancl based on

extraneous reasons, and also without competence and in

violation of Rules, is I iable to be interferect with.
It is also equal Iy sett'led position of Iaw that
posting of a person, who is having al l-India
I i abi 'l i ty, i s a prerogati ve of the competent

authority. One has no right of choicest posting.

22. There cannot be a denial that wheels of
administration should be a'l lowed to run smoothly and

the Courts are not empowered to sit as an appellate

authority in the matter of transfers.

State

under:

23. However, the Apex Court in E.P.Royappa v.

of Tamil Nadu, AIR 1974 SC 5SS observed as

"It is an accepted principle thatin public service transfer is an incident
of service. It is also an 'impliect
condition of service and appointing
authority has a wide discretion in themattter. The Government is the best

t
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judge to decide how to distribute and
utilise the services of its employees.
However, this power must be exercisecl
honestly, bona fide and reasonably. It
should be exercised in public interest.
If the exercise of power is based on
extraneous considerations or for
achieving an alien purpose or an oblique
motive it would amount to mala fide and
colourable exercise of power. Frequent
transfers, without sufficient reasons tojustify such transfers cannot but be held
as ma'la fide. A transfer is mala fide
when it is made not for professed
purpose, such as in normal course or inpublic or administrative interest or in
the exigencies of service but for otherpurpose than is to accommodate another
persson for undisclosed reasons. It is
the basic principle of rule of law and
good administration, that even
administrative actions should be just and
fai r. "

24. In D.Varadha Rao v. State of Karnataka &

1986 SC 1955, the Apex Court held as

C\,

Others, AIR

fo'llows:

3

"One cannot but deprecate that
frequent, unscheduled and unreasonable
transfers can uproot a fami ly, cause
irreparable harm to a Government servant
and drive him to desperation. It
disrupts the education of his children
and leads to inumerous other
compl ications and problems and results in
hardship and demoral isation. It
therefore fol lows that the pol icy of
transfer shou'ld be reasonable and fai r
and should apply to everybody equally.
But, at the same time, it cannot be
forgotten that so far as superior or more
responsible posts are concerned,
continued posting at one station or in
one department of the Government is not
conducive to good administration. It
creates vested interest and therefore we
find that even from the British times the
general po] icy has been to restrict t,heperiod of posting for a definite period.
We wish to add that the position of Class
III and Class IV employees stand on a
different footing. We trust that the
Government wi 1 1 keep these considerations
in view while making an order of
transfer. "L
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25.ApexCourtincANo.lo95-1096/2001'

decided on 11.9.2001 in National Hydroelectric power

CorporationLimitedv.ShriBhagwanandothers,held
as fol lows:

"It is bY now wel l-sett'led and

often reiterated by this Court that no

Government servant or employee. of public
unoertl[{ig -nas an, teghl i'ignt to be

posted foiever at any ^one particular
pIace"int".-transfer'ofaparticular
emP I oyee ?PPo'i nted to the c 1 ass or
catesoii or-t'iansferable posts from one

place to other is not only an -incident'but " c6ioiiion oi service' necessary too
in publ ic interest and efficiency in qhe

iijorl;-'aJminiitiation. unless an order
of transfer is shown to be an outcome of
ilir"iiEE-'6i."iciie ot power or stated to
be in violation of statutory P!-ovis'ions
6loni6tting anv such transfei' the courts
or the riiounat cannot interfere with
such orders as a matter of routine' as

though they are the Appel late Authorities
i,iotidu[ii6 -tn.ii-owh' decision for that
of the Management, os against such orders
p"s".6 ''il-ih;- inteies[-ot admi ni strati ve

exigencies of the service concerned"'

26. Keeping in view of the ratio desendi of

the above, oh application to the facts and

circumstances of the present case' 8s held by the Apex

CourtinRajenderRoyv.UnionofIndia,AIRlggsSc
1236thatincasemalafidesareallegedagainstthe
respondents in absence of the impugned order of

transfer,afirmfoundationtosubstantiatethecase
of malice is to be established. Insinuation and vague

suggestion,wouldnotdrawanyinferenceofmalaficle'

27. APPlicant undisPutedlY had

posted in non-sensitive assignments under the

for 28 years and had undergone nine transfers'

remai ned

Scheme

L
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28. In the Directorate of PPO&S and its
sub-offices, ?s no transfer pof icy existed, keeping in

view the di recti ve to prevent poss'ibi I i ty of

corruption in Government Department issued by CVC,

vide OM dated 12.3.1999, a need was felt to frame a
transfer policy. On examination, Directorate of PPQS

framed the policy which was followed in six zones

under its jurisdiction.

29. As per Clause-4 of the transfer
guide-lines, officers who are working on sensitive
post, and has completed five years or more, shal I have

to be transferred to a non-sensitive post. In other

cases, transfer would be effected after a period of

seven years.

30. Clause-l1 of the guide-lines provides that
subject to administrative exigency, transfer should

normally be to the adjoining zones. However, this
privilege would not be ordinarily available to Group

'A' employees.

31 . Appl icant, who was working at DD(PP),

Faridabad was transferred to RPQS, Mumbai on 2.8.2OO1.

The entire family shifted in March, 2OO2. The only

ground which has come forth in the order passed on

representation as well as reply of the respondents

that during the posting at RPQS applicant's work and

conduct was not found satisfactory. On examination he

was not found desirable in public as well as national

interest and a'lso on account of prevent'ive vigi lance

angle, he was transferred.t
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32. As the inquiry cou'ld have consumed time

i n admi ni strati ve ex'igency, the same has not been

resorted to. Applicant to this responded by

contending that during the aforesaid period, his

performance remained excellent. In so far as the

allegations of deterioration in quality of work is

concerned, in absence of any material to support'

i.e., advisory memo or warning, the same are bare

a'l I egati ons , bei ng unf ounded to avoi d an 'i nqu i ry , on

punitive basis, as a short cut, transfer has been

resorted to.

\
q20). Though I am aware of Tri bunal 's

jurisdiction, in the transfer matters, but Apex Court

in Royappa,s case supra clearly held that the exercise

of power of the transfer should be reasonable and

bonafide. If the same is based on extraneous

consideration for achieving alien motive, the same

wou'ld be colourable exercise.

33. Frequent transfers without reasons'

cannot be justif ied and would amount to a mala f icle

act. The mala fides are to be inferred if the

transfer is not in professed performance but for other

purposes to accommodate another person for undisclosed

reasons.

34. The contention Putforth bY the

respondents that national as well as public interest

warranted transfer of the applicant as the conduct and

the work of the applicant vras not found compatible

issuing of show cause and taking up normal proceoure
Il, of holding 'inqui ry woutd time consuming process has
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beenfollowed.Norecordshavebeenproducedto
that the performance of the appticant as al'leged

been so deteriorating as to be against public

interest and interest of the farmers'

35. In absence of any material to

substantiate'mereavermentswouldnotbesufficient
toinfertheabove.Itwasincumbentuponthe
respondentstohave.initiateddueprocess'incaseany
alleged misconduct was found attributable to the

appt icant. Curta'i I ing due process of law preiudices

the app'l i cant who has a ri tht to show cause i n

consonance with the fair play and principles of

natural just'ice, is an ample proof of resort to

punitive measures to transfer the applicant'

36. In absence of any material the extraneous

matterwhichhasnofoundationhasbeentakeninto
consideration.Transfercannotbesaidtoinnormal
course either in pub'l ic interest or administrative

exi gency.

37. As regards the policy is concerned' oh

officer who has been transferred to a sensitive post

hasatenureofSyearsormore,curtail.ingshortthe
above period is in violation of the mandatory

guide-.lineswhicharestr.ictlyfollowedbythe
Directorate.Inabsenceofanyadministrative
exigency, and the proof to it' transfer is not

Itt sustainable in law.

not

show

has

{
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38. I also find that in the transfer order

though the public interest has been mentioned, but

mere recital would not be enough unless the

administrative exigency and such interest is
established by the respondents. Particularly, when

mala fides are alleged, which can be personal or legal

as wel l. If the norms are not fo]lowed there a

reasonable presumption of legal mala fides can be

inferred. In absence of any valid justification, are

Iegally proved.

39. It is settled position of law that once

specific mala fides are alleged against a person who

hass been impleaded as party to the proceedings, in
absence of any reply despite sufficient service and

notice, rebutting it are deemed to be admitted.

40. I do not subscribe to the objection of
applicant as to upgraclation of Shri D.D.K.Sharma as

DD, but finct that one Shri S.P.Kulshreshtha who was

shifted from sensitive PQ Scheme to non-sensitive IpM

Scheme at Faridabad, oh joining of Shri prabhat Kumar,

a close relative as PS to Agriculture Minister, was

shifted back to PQ Scheme in contravention of the
pol icy before the tenure and was there upon postect

within a period of ten months in place of applicant at
Mumbai.

41. The aforesaid al legations though

specifically raised, has not been controverted by the
private respondents as wel I as the official
respondents. Accordingly, deemed to be admitted. As

a result, the mala fides alleged against the

.?

J
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respondents in transfer of the appl icant

estab'l i shed. Thi s vi ti ates the transfer order.

is in consonance of the decision of Apex Court

Rajendra Roy's case supra.

are

Thi s

in
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42. In the result, as the transfer has been

resorted to as a colourable exercise without any

material of poor performance of the applicant with an

oblique motive to transfer shri Kulshreshtha at Mumbai

and to bring back appl icant at Faridabad, is against

rule of law and good administration.

43. The action on the part of the respondents

is neither justifiable nor fair. r also finct that rn

the past, the applicant had been subjected to nine
transfers on non-sensitive assignments which itself
proves the conduct of the respondents.

44. In the result, for the foregoing reasons,

as the transfer i s based on ma'la f i des and i n

violation of the policy guide-lines arrived at as a

punitive measure, cannot be sustained in law. OA is
allowed. rmpugned orders are quashed and set-as'ide.
Applicant shall be entitled to all consequential

benefi ts .

s P"f,
(Shanker Raju)

Member (J)


