CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BERNCH

G.A., NG.6G8 OF 2003
New Delhi, this the jehth day of QOctober, 2003

HON’BLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN
HON’BLE SHRI R.K. UPADHYAYA, ADMINISTRATIVE MEMBER
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1, Govt., of NCT of Delini
Through ils 3Secretary
5, Sham Nath Marg,

AP g
ugini.,

zZ. commissionasr of Police
Police Headguarters,
I.P. Estate,

New Delhi.

Dy. Commissioner of Police
{HG] [Estt.],

Police Headguarters,

I1.P. Estate,

New Delhi.
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Jt. Commissioner of Paolice (HG), .
FPolice Headguarters,

I.P. Estate,

New Deihi.

B

..... Respondents
{By Advocate : Shri Ajesh Luthra)

CRDER

SHRI R.K. UPADHYAYA, ADMINISTRATIVE MEMBER:-

By thi application under Section 18 of the

o

Agministrative Tribunals Act, 1385, the applicant has

reguested for the following relisfs:-

“a; call for the records of the case and 1in
view oOf the Judgsment given by this
Tribunal on 26.11.2001, give & decliaration
that the procesedings of the review DPC
neld on 17.05.2001 which considered the
suitability of the petitioner for list E-1
[Executive] for the post of SI [Executive]
w.e.f. 25.09.1882, 25.11.1984,
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2. it
L%

promoted to

for short)

1384, The

remarks in

short) for

never been

42? (23

16.01,1887, 02.12.1998 ang 01.09.2000 ares
rsjected / aver ruled and cacome
ineffective by the aforesaid Jjudgement:

give benafit of the Judgement datsd
26.11.2001 and promote the applicant as SI
[(Executive] w.s.f. 256.08.92 or 1in any
cass w.s, T, 25.11.,1334, 16.01,1937,
0Z.12.1338 and 01.09.20600 and on
subsequent days; '

grant all conseguential benefits as given
by this Tribunal in Order dated
26.11.2001;

in any case and as an alternative, give
directions to the respondents to hold
another review OPC for consideration of
applicant’s case for list E-t {Executive]
for the post of 51 {EXscutive]
w.e.7.25.08.1882, 25.11.1334, 16.01.1837,
GZ2.,12,1988, 01.09.2000 and 15.032.2002 and
further declare that the proceedings of
the review DPC dated 17.05.2001 as wel]l as
March 2002 have been vitiated gquashing/
setting aside the Order dated 20.03.2007
LANnexure "A"]: :

grant all consequential relief / benefit
to which the applicant is entitled in view
of the above prayer:
pass such other and further orders as this
Hon'ble Court may deem fit and proper in
the facts and circumstances of the case:
and
award costs in favour of the applicant and
against the respondents.”
i8 stated by the applicant that he was
the post of Assistant Sub Inspector (ASI’
(Executive) in Delhi Police in the year
applicant states that alleged adverse
the Annual Confidential Report (ACR’ for

the period from 1.4.1388 to 06.02.1989 has

communicated to the applicant. Therefors,

any adverse decision 1in the case of the applicant

vased on th

c/w

at adverse ACR is bad in law.



3, it s aisc stated that by an order dated
£21.3.1989, departmental inguiry was initiated against
the applicant. In pursuance to this iNguiry, heé was

dismisssad from servics. But the applicant ha

L

approacned this Tribunal 1in OA 27681/1993 and the

punishment was quashsd. 1In view of the liberty given

Q

to the Deputy Commissicner of Folice, inguiry was als

i2.6.,1985 held that the charges against the applicant

wars proved, Therefore, the applicant was again
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peal against that order was rejected, the
filed another application bDearing OA
NG.2125/13886, It appsars that this Tribunal allowed
the OA NG.2125/1336 but further inguiry was to bs hald
by some other perscn from the stage the inguiry was

d vitiated. Against this girections of this
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Tribunal, the applicant Tiled CWP No.5465/199
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gave a supplementary report holding the ch

promotion., ON 28.2.2000, the applicant was declared

to have completed his probationary pericd after
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R for the period from 1.4.1388 to 6.2.138
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also stated that several ASIs junior to the
applticant were promoted as vI-1g order dated
5.8,2000, 1In view of this, the applicant filed 0OA
NO.§17/2007. Cne of the praysers in this application
was for promotion w.e.f. 19.,3.1992 when his juniors

were SO promoted. This Tribunal vide order dated

[pN]

Gf the OA N0.317/2001 with the

a8

6.11,2001 dispo

[¢x]

e

following directions:-

"Having regard to the reasons recordsd and
discussions made above, Annexure -A and
Annexure -B, orders afe quashed and sat
aside and the applicant is deemed to have
been confirmed &8s ASI {Ex&] wW.e.t.
03.05.1889% when his patchmates were =80
confirmed. He shall also be entitled to all
conseguential benefits including pay and
allowances, promotion etc.”

4. The grievance of the applicant is that he was
not  given due benefit of promotion in the light of
order of this Tribunal dated 26.11.2001. wWhen the
review ODPCs were held in March 2002 it was held that
the applicant having not achisved the benchmark was

not eligible for promotion.

5, The appliicant states that no adverse remark
far the period from i.4,1888 to ©6.Z.18885 was
communicated to him. Therefore, the same should not
have been taken inta account by the review DPC,
Learned counsel of the applicant has also Qquestionsed
the c¢riteria Tollowed by the review OFC, In the
counter reply filed by the respondents 1in CA
N0.817/2G01, the respondents have admitted that review

oPC  followed certain criteria as devised by the
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Commissionsr of FPolics, in this connection, the
tearned counsel of the applicant invited attenticn to
the dscision of the Hon'ble Supreme Court in the case
ot Dr. Krushna Chandra Sahu and others vs. State of
Orissa and others, (13%5) 6 Supreme Court Cases 1,
wherein the Hon'ble Supreme Court has hneld as
follows:-

“31. NOow, power to make ruies
regulating the conditions of service of
persons  appointed on Government posts I8
avaiiablie to the Governor of the State under
the proviss to Articie 30% and it was  in
exerciss of this power that the present
ruies were made. If the statutory rules, in
& given case, have not been made, either by
Pariiament or the State Legislaturs, or, for
that matter, by the Governor of the 5Stats,
it would be apen to the appropriate
Government (the Central Govsrnment under
Article 73 and the State GQovernment under
Articie 182} 1o iSsUs exscutive
instructions. However, 1T the rules havs
been made bult they are silent on any subject
or  point  in issus, the omission can  be
supplied and the rulss can bs supplismented
Gy exeacutive instructions {3Z&e: Zant Ram
Sharma v. State of Rajasthan2.)”

G. According to  the learned counsel though ths

review DPC could reguiats its procedure but they are
1ot entitled to foliow the Criteria presciribed by the
Commissioner of Police for assessing the suitability
of the candidats for promotion to the post o
Inspsctor. Criteria for promotion 18 to be prescribsd

ha axecutive instrucltions issuad

applicant has been given the bensfit of successiul

completion of probation. He has also besen confirmed

Chpodl
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on the basis of the same records, But he has beern
declared unfit by the review DPC., Non-promotion of
the applicant from due date is bad in law and the

reliefs claimed in this OA be allowed,

The respondents have opposed this OA. 1In view
of the fact that the applicant was ultimately
exanerated from the charges levelled against him and
nis Jjunior ASIs were promoted, he was also considersd
by the vreview ODFC for promotion to the post of 3I
w.8.7,25.9.1992., The review DPC was held on 17.5.2001
ut he was gradsed unfit for promotion not only w.e.f.
25.9,1982 but alsoc on the subsequent dates, i.e., from
£5.11.19884, 16.,1.1997, 2.12.1388 and 1.3.2000 dus to
his indifferent service recard, i.e., adverse ACR for
the period from 1.4.1988 to 6.2.1989 and censure on
3.4.198%9 and 18.2.133%4, The regular ODFC held on
15.3.20G62 had alsc considered the name of the
applicant for promotion along with other ASIs and
graded him unfit for the same, The respondents have
stated tnat the adverse remarks in the ACR for the
peiricd  of  1.4.1388 to 6.72.1383 were communicated to

the applicant vide DCP West District, Memorandum dated

on 16.8, 13983, The applicant had also made &
representation on 14,3.,1388 against the adverse ACR.,
He was also informed to represent against the adverss
remarks in his ACR after the finalisation of the
departmental 1Inguiry pending against him but ths

appiicant did not make any repressntation. It was,

- g —
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thersefore, stated by the learned counsel of the
respondents that the grisvance made by the applicant
for non-communication of the adverse remarks is

unfounded and against the facts on the record.

3. The respondents have further pointed out that
the review DPC held on 17.5.2001 considering the name
of the applicant for promoticn w.e.fT.25.3.1392., Since
the ACRs of last five years werse to be considered and
there was adverse remarks in his ACR for the period
from 1.4,1388 to &.2.,1883, the DPC had graded nim
unfit on the basis of instructions on the subject. As
regards subseguent DPCs helid on 25.11.,1934, 18.1.1397,
£,12.1988 and 1,2.2000 as per para & (i1} (i) (c)
under head Evaluation of Confidential Report of

G.0.I's Q.M. N©.22011/5/86/Estt,./D dated 20.6.18889,
where one or more CRs have not been written for any
reasons dealing the relevant period, the OPC should
consider the CRs of thse ysars preceding the pericd in
guestion and T in  any case even these are not
available the DPC should take the CR of the lowser
grade into account to complete the number of CRs
regquired to be considered. ASs per tnis instruction,

o=
i

the OFPC had taken into account the available Ve
yaars preceding ACRs as the applicant remainsd
dismissed during the period from 13.9.1980 to 8.6.1983

and from 28.10.1885 to 14,10.1889.

iG. In the rejoinder filed by the appiicant, it

has besn stated that the adverse remarks in the ACR
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for the period from 1.4,1988 to 6.2.1989 was struck
down by the Tribunal vide judgment dated 26.11.2001 in
GA  917/2001. According to the applicant, he should

not have besen found unfit Tor promotion.

11. We have considered the argumsnts of the
i@arned counsel of the parties and have also perused

the materials available on record.

~

12, A& pointed by the respondents, the adverse
remarks for the period from 1.4.1888 to 6.2.1383 was
communicated to the app11caht. The applicant had also
made a representation against this adverse remarks.
However, he was advised to represent after the
conclusion of the disciplinary proceedings., There is
nothing on record to suggest that the applicant did
pursue his representation after conclusion of the
disciplinary proceedings. We also do not find that
the adverse remarks were expunged by the ordsr of this
Tritunal in OA N0.8917/2001 dated 26.11.2001 as claimed
by the applicant. The relevant para where this aspect
nas been considered by the Tribunal in GA NO.817/2001

18 to the Tollowing effect:-

"8, Tha learned counsel of the
applicant stated in regard to the adverss
remarks in  the applicant’s ACR for the
pariod 1.4.1388 to 6.2.1989 that the
applicant was never communicatad the
adverse remarks. In this behalf, the
learned counsel of the respondents brought
to our notice on the basis of the record
that the adverse remarks for the aforesaid
period were communicated to the applicant
on 16.8,1888, Thus, the contention of the
applicant that adverse remar«ks for the said
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periad were not communicated, 18
unacceptable. However, for purpcoses of
further promotion, ACRs for a further
period of five vyears fro 6.2.1389% to
6.2.1994 have to be taksan intc
consideration and the adverse remarks prior
Lo 6.2.1983 cannot come in the way of
consideration of the applicant’s case for
further promotion.”

(3)

The reading of the above indicates that there i no
definite order of expunction of the adverss remarks,
The main grievance which was agitated 1ﬁ A
NO.917/2001 was regarding completion of probation
period w.e.f. 9.5.1880 instead of 9.5,1989, The
applicant had alsc challenged the order of appointment
dated 27.4.20G0. Therefcre, there was no occasion for
consideration of this Tribunal regarding promotion of
the applicant. On these facts, the applicant again
claims that this Tribunal had already ordered the
promotion of the applicant,
>

13, The contention of the lsearned counsel of the
applicant that the review DPC proceedings are vitiated
is alsoc not acceptable. The DPC can lay down its own
criteria for regulating its business. In any case,
this Tribunal cannot act as an appellate authority
against the decision of the DPC regarding evaluation
of performance of an employee for the purpose of

promotion,

14, The applicant has retired on superannuation on
31.12,2002. The only qusstion for consideration 1is
whether he can be given promotion for the purpose of
pensionary bensefits and retiral duss. Wwe have noticed

earlier that he was dismissed firstly on 19.9.1950C.
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He was reinstated on 17.2,1993, Subsequently, he was

again dismiss

m

&d by subsequent order which was guashned
by this Tribunajl. Therefore, he remained dismissed
for the pericd from 19.9.1930 to 3.6.13%3 ang fraon

26,16G.1885 to 14.10.1

[dn]

28. Far the  purpose ot
promoticn, there is no ACR during these pericds.
Therefore, as per the existing instructions on the
subject the ACRs of eariier five years have tc bs&
cofnisideration of his

promation, The records for the period in which the

appiicant was in service are also not free fFrom
untavourable remarks. For example, e nas LDean

awarded censure in the year 1385 and again bn 1334,

Based on the performance of the applicant, the DPC has

svaluated his itability for promotion and has found
‘unftit’. wa do not Tind any Jjustification to
1ﬂterfera with the decision of the DFC 1in this regard.
Therefore, the relief claimed by the applicant cannot
be allowsed.
15, Accordingly this 0OA is dismissed without any
order as to costs.
N
(e /&
(R.K. UPADHYAYA) (V.5. AGGARWAL)

ADMINISTRATIVE MEMBER CHAIRMAN
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