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Qﬁ@ CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL EHERCH
Original Application No.564 of 2003

New Delhi, this th@\u“day of Septembei , 260%

HON BLE L KULDLE S 1NGH. CMBE R .
A BLE Y GoRa ™ HEREE

Y. Velayutham

Chiet Engineer,

Ministiy of Road Iransport and Highways,

Transport Bhavan,

P Sarnsad Mar g,

Wew Dexlhi-110 0071, . e Applicant

(By Advocate: Shri R. Ventakramani, Sr. Counsel witty
shri K.B.S. Rajan and Shri Ashok
Panigrahi, Counsel )

Versus

[ The Union of India v ough
Lecretary to the Government of India
Ministry of Road Transport and Higtiweays,
fransport Bhavan,
.? I Sansad Mg g,
' New Delhi,

Z. Shiri Indu Feakash
Uhief Engineer {(Roads)
Ministry of Road Transport & Higibvways,
Room ®o.209, Transport Bhavan,
No.1 Sansad Mai'g,
New Délhi. .. Respondents

3 By Advocate: Shiri M.M. Sudasi, Senioi Counsel o
respondent No. 1.

Shrl RKrishan Kumar, Counsel for respondent
NO. 7.

OR D ER

Hor ble M. Kuldip Singh, Membser 31

fhe whort question involved in this OA i

oY

whether the judgment passed in OA No.Z2159/2007 by thix

Mibural is  judgment in rem or judgment in persornum.

7. The facts in brief are that the applicant was

Initially appointed as Assistant Executive Engineer after
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B As far promotion to the post of Chief Engineer
1s  conceirned, the Recruitment Rules prowvided Ul &
“appointment, to the Higher Administrative Group A Level
11 poste {(that is today., the grad@ of  ChieT Engineer.
Level 11)  on the Roads or Bridges or Mechanical sides
shall be made by selection on merit firom amongst ofticer=s
with  not Less than five vears regular continuous service
irn  the grade of Superintending Engineer on the Roadds o

Bridges or Mechanical side as the case may be.

4. 1t is  furtheirr submitted that till 199% ths
Critey ia fo} promotion to the post of Chief Endineer,
i.e., experience in a barticular side had been retained.
However, scope for selection was enlarged by making those
who o had experience of 17 years in Giroup A inclucing &
years  in JAG eligible for promotion meaning thereby that
for filling up the post of Chief tngineer {(Road) i thes
avent  of nonwavﬁilability of  Superintending Engineer
with 8 vyears of service in that 3ide, Superintariding
Englireeers with overall service of 17 years in Group A (of

which fouir years should be in the giade of Superintending

Englneer) would be considered. Thus 1t was an

alternative qualification which was being considered.

B Applicant was also promoted as Chief Engineer
in 1997 on  ad hoc basis and on regular basis w.e.f.
65.8.1998, Ihere were different posting orders in

respect of Ct (Roads) and Ct (Bridges) while the thirc

was UE (Simpliciter,
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b Respondents had  issued one common seniority
List on 13.2.20072 in which the name of the applicerct pacs
been whown Junior to two other Chief Engineers. e said
senlority  Llist was challenged vide Ga 215972007 by Skl
VoK. Binha, Chief kngineer on the ground that promotions
werre  made by bifurcating the seniority 1ist of Sk
(koads) and SE  (Bridges) which in turn was based on
Tortuitous situations and further that since it wees tie

fulfilment of the overall experience in Group A post
that was invoked in all the cases of promotion  ©o thes
post  of Chief Engineer so such promotion to the pgost of
Chief tngineer should have been the basis of a CEOMEO T

senlor ity 1ist in the grade of Superintending Engineer.,

7. 1t was further contended that with the 1299
Amenctiment  to  the Recruitment Rules there cannot be any
post of Chief Engineer (Roads) o Chief Enginesr

(Bridges) and as such two of the three promotion orders
dated 6.8.1998 became totally invalid as these W e fob

hagserd on common seniority of SE.

(w2
.

The Tribunal allowed the said 0A and guashed
the order dated 22.9.97 tad hoc promotion to the post of
Chief tngineeir) regular promotion to the Dﬁﬁt'Of ChieT
englneer  (Roads) as well as the seniority list dated
13.2.2002 and the official respondents were directod Lo

recast the senlority list of Chnief Engineer (without any

reference to Roads or Bridges) and that foir this [ Pos
review [PCs were Lo be conducted to consider the eligible
Superintending Engineers from out of the common sercioiity
in  rhat post., so the applicant submits that the logical

consequence of the said judgment is to consider all those
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who hold the said post as contained in the seniority list
of "13.2.2002 for promotion to the post of Chief Erinser
and  Lhe said seniority list is to be rescheduled taking

into account the common seniority list in the grade of

stpeiintending Engineers.

g, 1t is further stated that said -udgment
applies  to those who are presently in service but cannot

be applied to those who have aliready superannuated.

P, rhe applicant further apprehends that the
respondents might restrict the implementation of the saicl
ndgment  only with reference to the applicant thereir in
which event anomalous situation of following two ciriteris
would  be implemented. It is submitted that since there

i

7

only one cadre of Civil Engineering the artificial
distinction  as Roads/Bridges maintaining for a tempoirary

period cannot govern the seniority o other conditicis of

BErVioe,

(N Moreover no option has been asked for while
posting any Superinteﬁding-ﬁngineer it a particulsr side
sueh  as  roads  and  Bridges and the Jjudgment dated
V7.12.2002  1n OA  2159/72007 should be implementad by
grawing a single seniority from 1990 in respect of all
the Superintending Engineers and piromotions  shouwld be
made - out of this common seniority for the post of Chief
Engineers <o it is praved that the respondents should be
directed to redraw the seniority list wiih reference to
all the Chief Engineers whose names figure ire e
senloic ity list dated 13.72.2002 which has been quashed and

set aside.
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§Z. e respondents are contesting the OA. Ihe
respondents reiterate that there weire two directaorates
KnoWn  as  the Roads Directorate'and gBridges Directorate
firom the very beginning. The posts Of Chief Ereerd nesr
were  desigrated  as  Chief Engineer (Roads) and Chief
Eigineer (Bridges). The initial Fecruitment at the Jewe]
OF Assistant Executive Engineer was made through UPSC and
al integrated (common i senioirity list was D€k
MEihtained  but  the applicant was allocated to pDoth  the
Directorates. There 13 no denial of amending
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Fuies From time to time as alleged by the applicant also.

13, 1t 1s also pointed out that at many Staggers 1%
haz happened that a senior officer in one Diirectorate may
not  have been promoted as Chief Engineer on account of
non-availability  of  vacancies whereas & junior officer
posted in  the other directorate may have ot prosuotion
2arlier  to  his initially recruited senior  officer on

account of availability of vacancies.

N 'he department had also LakKen & plea that
though DPC was held or the same date for Chief Etegiinees
VRoads) and Chief tngineer (Bridges) but they were given
seniority as per the appointment in & particular irade
ard LU iz & common principle that inter-<e seniority in a
grade combining its various branches, is fixzed from the

date of appointment in that grade.

15, I such & seniority list of P.1.1999 v K.
siohé was  shown junior to respondent No.Z2 and 3 in OA

215972002, He made representations which was Lokl
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elowm, He Tiled OA No. 21%9/2002 and the court guashed
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the seniocirity list of Chief tngineeirs dated F3.2.20072 and
promation  orders of respondents 2 and 3 with a direction

to redraw  the seniority 1ist of Chief ttginears 1w

&

ceordance with the Superintending Engineers in existence
before promotion to the posts of Chief Engineer wa:s made
and  Lhe Iribunal further directed to consider the claim
of the applicant in that 0A for promotion ta the  fvighei
level  posts  of Member, National Highways Authority of
India (NHAL) and Additional Uirector General ¢ADG! o thes
Dasis  of seniority list to be redrawn for the post of

Chief Engineei.

Fa, 'he respondents further pleaded that they have
challenged the order passed by the Tribunal befors  thes

Hon ble High Court of Delhi.

17. The Hon ble High Court in its interim or der o
LR No. 309272008 passed the order that "the process of
prepairation  of fresh seniority list in  terms ot the
impugried order of  the Fribunal may  continue but no

further promotions shall be made without the leave of the

COUrT T,

18, Now  as  far  the applicability of the said
judgment in the case of the applicant is concearned,  thex
learned  counsel for the respondents pointed out that the
applicant 1in OA  21%4/2007 had also chmlleng@&i e

appolretment  of his immediate two superiors WwWho were

respondents  in that OA and the court had also quastied snol

set  aside the order vide which those private respondents

were promoted to the post of Chief Engineer and the wcourt

3
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had  then further directed the respondents to redraw the

71

seniority list for the post of Chief Engineer i

accordance with the combined seniority  list hefore

promotions td the post of Chief Engineeis are made =o e

counse )l for the respondents submitted that since in that

case the applicant had also asked for quashing of the

agpoitetment of the persons who are shown senior to him in
the seniority list dated 13.2.2002 w0 until and uwrless

that is asked for applicant cannot claim seniority over

those persons and this judgment cannot be said to b

judgment in rem to refix the seniority of all the Sts who
were in existence before the promotions to the posnt of

Chiet tngineers was made.

19, The counsel for the respondents  Turthei
sybmiLted that vide order dated 25.7.1996 the applicant
had been promoted on 6.8.98 Chief trngineer =0 he <anpot
azk  Tor review of the order dated 25.7.96. Whereas 1in
the case of OA 2159/2002 the applicant thereive Hac
chal lenged Lhe appolintment of persons Shiri V. Velayutham
and Nirmaljlt 5ingh who were promoted vide same DPC under
whichh  the present applicant was also promoted so for the

purpose of redrawing the seniority list the ca

persOis senior to the applicant could not be reviewed nor
there was any specific diirection in the said UA as  sech
the  judgment was rather a judgment in personum and not

judgment in rem.

N
o

We have considered these contentions.
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21, First of all we may mention that the reading

(8 1

of the judgment itself would go to show that by sl lowing
Lhe QA the court had allowed and guashed the seniority
list dated 13.2.2002 and official respondents  wers
directed to redraw the seniority List of Chief Engineers

in accordance with the combined seniority list of % i

axistence before that promotions to the post of Chief
Engineeirs were made. S0 the respondents cannot deny that
i case  they have to rediraw the seniority List for the
post of Chief Engineer then they have to prepare the
zame  in accordance with the combined seniority list of
Sts in  existence before the promotions to the paoasnt of
Thiet tngineer were made.

e

27, The court had al

.o obseived that i thes

)

crrcumstances the preparation of seniority Lists on  the
basis of the work done in this o that Ulrectorate, anc
that too for the purpose of making promotions, is clearly

bad and would deserve to be set aside.

3. e court further observed that we are
inclined to conclude that promotion to the post of Chief
tnglneer 1s Lo be made logically speaking on the basis of
the combined seniority list of Superintending Engines =
and  @fter promotions have been made, the Chief Engineers

could be earmarked to work on this or that side.

7%, e applicant has also relied upon a judgment
of the Hon ble Supreme Court in Om Prakash  Sharme  ancl
Dther = Vs, U.0. 1. & Others reported in 198% (Supp) SCC

218 wherein it has been held as undeip .-

/
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b Labour  and Services = Seniority and
promotion -~  In  common seniority  list maintained for
inember s of  staff of three departments appellants shown
senior  to respondents - Later the three depar tmests
epairaled  each devising its separate seniority list and
one of the depsitments merged with o fourth depar tment

Rezpondents  belonging to the mer ged depai tment getting

some acceleirated promotions on account of ewvailability oF
WECETIC T es Lhere -~  But senloirity  list  irestored -

Consequently respondents becoming senior to the appel Lagt =z

in  whe common list - Held, Article 16 violated -

Respondents must get their original place qua  fhs

appel lants  and  as such would be below the appellants -
Constitution of 1India, Aiticle 16",

NG
(s

3 We  may mention that even at the time when the
case  was taken up before the Hon ble High Court thse High
Cour & has specifically stated that “"the process of
preparation of fresh seniority list in  terms of the
lmpugned order  of  the Iribunal in  2159/2002 may

continue.,...........".

26, BUL 1n that situation also we Find that if the
pirocess  of fresh seniority has to bhe done that has o b
done  in  acvcordance with the directions given in 0A

215972002,

ZE. Az regards the plea taken by the respondents
that applicant has not asked foir  quashing of  the
appointment of two other persons who are shown senior to
him in the seniority liszt we may mention that those  fwee
percons  who had been shown senior to the applicant have
been promoted in the vear 1996 and the spplicant hed beers
promoted in the vyear 1998 S0 it 1s fow too late to
pPrepare senlority list in accordance with the directions
givernn  in  0A 2159/2002. For that purpose the applicant
need not ask foir quashing of their appointment hecause iy
CTHLE Lhe official respondents nave to prepare a fresh

sentority  list in accoidance with the direction giwen i

I
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. O& 21%59/2002 they have to review all the promotions and

apply the same principles to each and every  os

s D
promaiion Lo the post of Chief Engineer. ey cannot
apply different standards or different rule= for

‘ promotion of one individual Vig—a-vis the othei
individuals. The point of law decided in QA 2154 7240
wherein  the Iribunal had decided the basic principles to
be followed for taking the combined seniority list of SFw

d for  promotion to the post of Chief tngineer so0  the
officisl respondents cannot deviate from that Pk ipl s

Uless  that principle i3 set aside by a higher court.

U Hence we aire of the considered opinion that the law az
lald down by the Tribunal in 0A 215972002 in case of each
Superintending Engineer at the time of his piromotiaie to

the post of Chilef Engineer is to be followed.

’ 28, I view of the above, 0A is allowed aied  thae
respondents  are directed to redraw the senjority list in
view of the directions given in OA 2159/2002.  fhi=s  may
be done within a period of 3 months from the date of

recelpt of a copy of  this order. No costs,

noL

(R, K. UPADMHYAYA) ( KULDLP SINGH)
MEMBER (A) MEMBER ( 3UOL
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