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CENTRAl AOMINTSTR.ATTVF TRIBUNAL, PRINCIPAL BENCH 

OA No.862,2003 With OA No.554/2003 

New Delhi, this the. 
3 day of .q'emher 2003 

Hon'hleShri Justice v,s, Aggarwal Chairman 
Hon'hl .Shri S.K.Naik, Memher(A) 

OA 	R62/2flfl 
Mrs 

Y09ita Sharma 
Pa,im Colony 686/2,Raj Nagar Part I 
NeW 1l1fl(. 

Applicant 
(Shri GD.ijp 	

With.hri S.K. Sinha, Advocates) 

Versus. 

Oevernment of NOT of Delhi, through 
Add  1, 

	

	
Secretary 

Delhi Secretariat,. 

10 Stadit, IP.Est,te New Delhi 
2. Princip5i Secret.ary (Health) 

Dt.e, of 
h 	

Health & Fm iy Welfare 
Level, Delhi. Sectt IP Estate 

New Delhi 	
. Respondents 

(Shri Vijay Pafldit,a Advocate) 

Bh.rt', BhIJshan 
.9. H Block 
New Delhi 

ApPlicant 
(Shri .N,R,Pillav AdocCte) 

verst)s 
0 	Govern,1)pnt of 

NOT of Delhi , through 
Prni pa 

 I Secrery (Health) 
Dte, of Healt & Family Welfare 
9th Level, Delhi Sectt, IP Estate 
New Delhi 
Addl, 

Hospital Coordinator 
Dept.t. of Health & Famil D 	 y Welfare De lhi Secretariat., IP Estate 
New Delhi 	

Respndentq 

(Shri Georae Paracken Advocate) 

Shri S.K. Naik 	 ORDER  

Thp challenge in.hoth these OAs is to the Merit, List, 
of .surcecsf!Jl 

candidates for appointment to various Posts 

(Annetjre A- I) published by the respondents 'as the same 
do 	

Contain the'names of the applicants and the 
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uee 	
involVed in 

ht.h the OAS a r e. identical 	
We, therefore 	

proceed to dispnse of these two OAs by a 
common Order 

62/2nr' 

2. 	Apnl i r a. n r. 	Mr5 	'Yogit.a 	Sharm, 	
is workth9 as Lahcrtorv AIS5tflt 	in Dr. 	

L.Njp Hospital, New Delhi. 
Wh 	the Ocvt., 

of NOT of Delhi vide their Empldyment 
dated 21,1 

.20C2 advertised recruitment 
for a fltimhr of pos S 

inclI1d:.0f Technii0 Groi.ip IV, she had 
L.  

applied For the same, By the time she applied 
for the 

said poet she had put in six 
years of service as Lab. 

Assistant 	

also fulfilled the eligibility Condition of 

qualification 	and 	experience 	Her 

was duly Considered and she was called 'for 
written test,, Which 

WCS held on 29..?flfl2 	
She qualife in the writtpp test 

and was declared successful in the 

resiflj-5 announced in October, 2002, 

* 
Menwhi1e the entire selection was challenoed before 

thie Trl'flufla]n a series of 
OAs (startipo from OA 24:/2flo7 

fllCd by Paras Nat; andOthers) and t.hie 
Tr]htjl 	V de Order dated'112flfld. 	

f th SCme by a 

common Order wit.h the followi00 direct.th05. 

We 
deprpCate the practice prevalent that. the result 

li 	
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declared Without d
t, 	 rawinc themerit st, 	

Merit, lis must always he drawn before 
declaring the result; 

(2) 

	

	
The respondents are directed to Pick up the 
loose threads and draw the merit l 
the Poll Nog, of the su 

	

	
ist 'flotifying 

ccessJl candidates as 

given hereunder

f 
per the merit list subject to the directions 

The merit list Should he 
Subject drawn as per rules and instructjflq on the -' 	 ; 
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( 	Appii1.ic-ns regarding the posts other than 
Staff Nurses must. fail and are dismissed 
subject. to the directions given above; 

(4) 	In cases of Staff Nurses, only 37 general 
candidates and 37 candidates of reserved 
category shall be given the appointment. 
letters, Of the 37 reserved category 
candidates, ft.jrther distribution shall he made 
between the Scheduled Castes, Scheduled Tribes 
and other -Backward Classes candidates as per 
the instructions on the suhect.; 

() 	The ma le candidates for Staff Nurses shall alsc 
he consldered according to their merit, and if 
they are mritorious. subject. to the directions 
given above, they shall be appointed; 

The balance of the vacancies for Staff Nurses 
may he filled up in accordance with the rtjle 
and the law on the. .ibect; 

The staff nurses who had been appint.ed on 
contract basis or otherwise on temporary basis 
subject to the availability of the vacancies 
should he allowed to continue till the. regular 
appointments are made and till then their 
services shall not he terminated; 

(a) 	The other directions that had been given in o 
Nn,2157/2002 need not, he repeated. 

4. 	Tn compliance with the directions of the Tribunal, 

the respondentdep.artment drew up a merit, in.. which the 

applicant found that her name was missing among the 

su(-  cessftJi candidt.es even though as has been stated 

earlier she had been declared successful earlier, 	The 

Ostensible reason in which her 	c a s e, has not hCAn 

considered i 	n the ground of her being overaged, While 

ifl the original advertisement., the maximum age lmit was 

prescribed as 27, applicant was over this limit, as s he 

w 19 s m o r e t h a n 28 at the time of submission of the 

application and t.herefnre her case has not been 

considered, 

5, The counsel for the applicant has contended that when 

the candidature of the applicant had earlier been 

accepted when she was called for appearing in the written 

t.est. ;  which she had appeared and based on her performance 

'I 
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Tnformation 	prprh ( 	I 
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REspondents ha\e filed their counter contesting the 

claim of the applicant.. They have not considered her 

case on two coLJnts. Their first argument is that the age 

prescribed in the advertisement is 27 years whereas the 

applicant was more than 28 years at the time of filing 

the application. 	She was therefore clearly overaged. 

The 	second leg of 'the argument is that as per Rules the 

departmental candidates were to forward their 

applications through proper channel, which has not been 

done in this case and therefore she cannot take the plea 

of being a departmental candidate and get. the henefil -  . 

from the clause of relaxation in age limit. 

On a query as to how the Department. treated her as an 

eligible candidate and allowed her not only to appear in 

the examination hut. based on her performance declared her 

successful , the counsel has no . answer. 	Whereas the 

counsel for the applicant has stated that the. appi icant. 

had duly informed the Direct.or(Admn,). LNJP Hospital with 

regard to submission of her application for the post of 

Technical Group IV vide her letter dated 19.2.2002, The 

respondent._denart,rnent at this point of time cannot take 

shelter behind .....this technical isst.e and deprive the 

applicat. of her rightf.jl place in the merit list., 

10 .. 	'Aft.r hearing the counsel for the parties and 

careful perusal of the records, we find that the'action 

taken by the respondent..s in not consideriria the case of 

the applicant. on the ground of her being overaged is 

based on erroneous interpretation of the directions of 

the Tribunal in Paras Nath's (supra) case in which one of 

us (...Justice V,S,Aggarwal) was a member. The direction of 

the Tribunal was limited to drawing up of a merit, list, 



which had not, been prepared earlier. It was not open to 

the respondents to re-open the case and start 

scrutinising the applications at this stage to ascertain 

whether a candidate was eligible or inelilbie to appear 

in the already conducted examinat.ion 	we are inclined to 

agree with the argument advanced by the learned counsel 

for the applicant, that the respondents are not legally 

justified to reopen the case and remove applicant's name 

from the list of successful candidate.s. They were only 

to undertake an exercise to draw up a merit list as per 

the direction in C.A No 2543/2003 (Paras Nath & Others 

04 Nc5F4J2flfl3 

11 	Applicant ;  Shri Bharat Bhushan;  in this case has 

applied for the post. of Technical Assistant (F.adiology) 

He appeared in the writtentest and was. declared 

successful in the s ame as per the Notice issued by the 

respondents. However, prsuant 	geu  	 dmert  of Paras 

Nat.h (supra);  respondents prepared a revised merit list 

deleting the name of the appllcant.. When the applicant. 

approached the respondent-department he was informed that 

he was averaged for the said post and therefore his name 

was deleted from the revised merit list. Learned counsel 

for the applicant in this case has advanced his arguments 

on 	the s ame lines as that of applicant's counsel in the 

first 04 and contended that the action of the respondents 

is not, legally justified. 

12. On the other hand, learned counsel for the 

respondents in this OA has submitted that the name of the 

applicant, was deleted in the revised merit list not 



çci,int of overage but on the ground t.ht the app1 icant. 

has already been working in the higher post of Senior 

Radiographér carrying the pay scale of Ps,5000-8000 

whereas he has applied for the post of Technical 

Assistant. (Radiology) carrying the lowerpay scale of 

Rs,4500-7000, 	In support. of his argument that a person 

cannot apply for a post carrying a lower scale of pay;  

the counsel has referred to pars 2(5) on page 655 91of 

Swamy a Compilation' on Establishment& Admi nistration 

which we notice pertains to registration of serving 

employee with Employment Exchange. It is not relevant to 

the facts of this case. 

13, 	However. the cot.insel for the applicant, has rebutted 

the aforesaid cont.ent.ion and submitted that the scale of 

pa.y of the post of Technical Assistant. (Radiology) has 

since been revised to Rs,5000-8000 with effect from 

1,1..lqq6 and he has drawn our attention to the. order 

! 	dated 2.8.2002 issued by the respondents themselves t.o 

this effect,, 	He has therefore stoutly argued that the 

name of applicant should not have been removed from the 

reved merit, list;  part,.icularlv when there was no 

specific direction by this Tribunal to this effect. in the 

judgernent of Paras Nth (supra). 

11.. 	It is pertinent to not.e that. t.he order for revision 

of pay scale is,  dated 2,8,2002 while the merit list, has 

been issued somet.i'me in the month of February, 2003, 

Therefor .we are of the view that the r .spdndent.s a r e. 

not legally justified in not considering the applicant's 

name in the said merit, list taking shelter behind the 

plea that the applicant, has applied for a post carrying a 

lower scale of pay 



15. 	Tn view Of what hs been disct.issed ahove 	we set 

aside t.ha grounds on which the respondent.S have declared 

the applicants as ineliihle and restore their earlier 

st.5t.0 	in the slection 1 ist. 	However;  we are not. 

inclind to set. aside the merit, list as the respondents 

yet. to consider the caseof the applicants in frming 

un thp. merit list as per direction of the Tribunal in the 

c:ase of PrS Nath (supra), The respondents evidently 

a- 	

will have t 	consider the case of t.he applicants for 

their placement in the merit list. If persons with lower 

marks than the On obtained by the applicants have been 

sele r. t.ed 	in t.heir category/quota; 	in that 	
event;  

appiiant.5 will bebrought on the revised merit, list, 

i. Both 045 are disposed of in the aforesaid terms 	No 

(o5ts. 

17, Copy of this order he placed in CA 554/2003. 

$ggarwal) 

Memher(A) 	 Chairman 

/gtv/ 
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