
CENTRAL ADMINISTRATIVE TRIBUNAL 
PRINCIPAL BENCH 

0. A. NO.. 527/2033 

New Delhi, this the I'S 
lk

day of February. 2004 

HONBLE SHRI JUSTICE V.S. AGGARWAL, CHAIRMAN 
HON BLE SHRI S. A. SINGH, MEMBER (A) 

C. S. Arora 
s/o Shri 8.L.Arora 
r/o 382, Asiad Villace 
New Delhi - 110 049. 

(By Advocate: Sh. D.C.Vohra) 

Versus 

Union of India through 
The Secretary 
Ministry of Home Affairs 
North Block 
New Delhi - 110 011, 

Registrar General of India 
Ministry of Home Affairs 
Government of India 
ZA Mansingh Road 
New Delhi - 110 011. 

Applicant 

Dr. M. Vijayanunni 
IAS(KL--1969) 

(In personal capacity) 
Former Registrar General of India 
c/o Department of Personnel & 

Training 
North Block s  Central Sectt. 
New Delhi - 110 011. 
(Permanent Address: 
TO - 17/2176 Poojapurra 
Trivandram 695012) 	 . Respondents 

(By Advocate: Sh. M.K,Bhardwaj for Sh. A.K.Bhardwaj) 

ORDER 

Justice V.S. Aggarwal:- 

The applicant seeks quashing of the order of 

6.9.2001 	which is alleged to be over ruled the order 

of this Tribunal dated 5. 11 1998 wherein the applicant 

had challenged the order of 27.3.1997 downgrading his 

pay scale from Rs.5100-6300 to Rs.4500-5700 

(pre-revised) without even issued a notice to show 

cause. 	It further prays for a direction to the 



respondents to restore the pre-revised pay scale of 

Rs. 5100-6300 w. e. f. 	25.3. 1997 with full consecjueritial 

benefits. 

2. 	Some of the relevant facts in this regard 

can be delineated. The applicant joined as Director 

(EDP) in the office of the Registrar General of India. 

His selection was made through the Union Public 

	

Service Commission in the scale of Rs.4500-5700. 	He 

had been confirmed aaainst the post after the 

satisfactory completion of his probation period. T h e. 

appointment letter dated 12.11.1987 (operative part) 

reads: 

The President is pleased to 
offer Shri Chander Shekhar Arora 
temporary appointment to the post of 
Director (EDP) in the office of the 
Registrar General. India in the scale of 
pay of Rs.4500-150-5700 (revised) plus 
dearness and other allowances at the 
rates admissible under and subject to the 
conditions laid down in the rules and 
orders governing the grant of such 
allowances in force from time to time. 
S h r i Arora will be allowed to draw an 
initial pay of Rs.4500/-- in the above 
scale of pay. 

2. 	T h e 	other 	terms 	and 
conditions of appointment are as follows: 

1) The post is a temporary one 
and his claim for substantive appointment 
will be considered in accordance with the 
rules in force. 

ii) He will be on probation for a 
period of two years which may be extended 
at the discretion of the competent 
authority. Failure to complete the 
period of probation to the satisfaction 
of the competent authority will render 
him 	liable 	to 	discharge 	from 
service/reversion to his substantive 
post:, on which he may be holding a lien. 



In consultation with the Union Public 

Service Commission, he was appointed on a substantive 

capacity on 2.5. 1991 and the operative part of the 

said order is: 

"on the recommendations of the 
Departmental Promotion Commission and in 
consultation with the Union Public 
Service Commission, the President is 
pleased to appoint Shri C.S.Arora, who is 
presently officiatjna as Director 
(Electronic Data Processing) in the 
Office of the Registrar General, India, 
New Delhi in substantive capacity to the 
same post with effect from 25.3.1990. 

The post of Director was upgraded vide 

order of 5.7.1994 to the scale of Rs.5100-6300. 	He 

was initially appointed for a period of six months on 

ad hoc basis and the said order is: 

"The President is pleased to 
upgrade the post of Director (Electronic 
Data Processing) in the office of the 
Registrar General, India from the 
existing pay scale of rs.4500-150-5700 to 
the pay scale of Rs.5100-6300 with 
immediate effect. 

The President is further pleased 
to appoint with immediate effect Shri 
C. S. Arora, the present regular incumbent 
of the post in the newly created upgraded 
post on ad-hoc basis for a period of 6 
months pending filling up of the post on 
a regular basis according to the 
Recruitnrien,t Rules to be framed for the 
new post.''  

The applicant pleads that with a bone fide 

belief that the applicant was entitled to his regular 

appointment against the upgraded post, which was part 

of a rationalisation process in the entire set up of 

the office of the Registrar General of India and being 

Head of the Division, he was entitled to hold the 

solitary post referred to above. He had filed 

Orioirial Application No.805/1995 therein this Tribunal 

hd on 21. 11.1995 passed the following interim order: 

V 
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IS-V 	 kIj_I  - 	- 
The matter came up for interim 

direction. 	We heard the learned counsel 
for the parties relatina to direction 
dated 26/9/95 in this regard. We are of 
the view that as the applicant is 
presently holdina the post of Director 
(EDP) on an ad hoc basis, it is only fair 
that he should be allowed to continue on 
that post subiect 	the followina 
conditions: 

so long as the post exists 

until respondents frarried the 
rules to fill the post. 

until the post is filled up 
on recuiar basis. 

sub lect to the outcome of the OA in its 
turn. 	DAST I. 

6. 	While the applicant was functioning in the 

uparaded 	post 	of 	Director in the said 	scale, the 

respondents 	made a proposal to the Fifth Central Pay 

Commission that post of the Director (EDP) be 

downgraded to its original level and the Fifth Central 

Pay Commission accepted the proposal with the rider 

that the present incumbent of the post would continue 

to hold it with its present pay scale as personal to 

him. 	The recommendations of the Fifth Central Pay 

Commission in this regard are: 

Electronic 	(a) 	The 	existing 	scale 	of 	pay 	of 
data pro Director 	(EDP) 	Rs.5100-6300 	is 
cessinci personal 	to the present 	incumbent. 
division The 	Director 	(EDP) 	is also head 	of 
(EDP) the 	Division 	as such RGI is of 	the 

opinion 	that 	he should also be 	in 
the 	scale 	of 	Rs,4500-5700. 	We 
accordinaly 	recommend that the post 
should 	revert 	to 	the 	scale 	of 
Rs. 45OO57OQ 	after 	the 	present 
incumbent 	vacates it and it 	should 
be redesignated as Dy. 	RG 	(EDP). 

7. Pending 	final decision of the report 	of 

the 	Fifth Central 	Pay Commission, 	the Government 	had 

placed 	temporary ban on any change in 	the pay 	scale. 

b u t 	durina the operation of the ban, 	the 	respondents 

downgraded the post of Director 	(EDP). 	The applicant 
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filed the Contempt Petition No. 104/ 1 997 in Oriair,aI 

Application No.805 / 1 995 which was dismissed by this 

In bunal. 	The Government of India had accepted the 

recommendations of the Fifth Central Pay Commission 

and apoijoarit contends that: he was given the 

replacement 	scale 	of 	Rs, I43O0-Jg3oQ which 	was 

correspondirja to the pre'-revised pay scale of 

Rs.4500-5700 instead the pay scale of Rs. 1 64D02OQOo 

which 	is a corresponding 	pre-.revi sed Scale 	of 

Rs.500-6300. 	The applicant had filed Onialnal 

Apu.iicaton No. 1659/1997. 	It had come uofor final 

hear ing on 5. 11 * 1 998. 	The application was allowed. 

The applicant was allowed the arrears with interest. 

The operative part of the aforesaid order of this 

Tribunal is 

"4. It appears that the 
aforesaid recommendation for dowriaradina 
the pay scale of the post of Director 
(EDP) from Rs.5100600 to Rs.4500-5700 
made by the 3rd respondent was also sent 
to the Fifth Pay Commission for the 
purpose of its consideration. In 
paraaraphs 55.101 and 55.102 of its final 
report, the Fifth Pay Commission agreed 
with the aforesaid recommendation of 3rd 
respondent but in order to give 
protection to the applicant it was said 
that the present incumbent may, however, 
retain his present scale as personal to 
him 	and further advised to redesignate 
the post of Director (EDP) with pay scale 
of Rs.4500-5700 as the post of Deputy 
Director (EDP). 	It was reiterated that 
'The existing scale of pay of 
Rs.5100-5300 is personal to the present 
incumbent ...... 	For all these reasons we 
are of the view that the 3rd respondent 
was ill-advised to recommend abolition of 
the pay scale of Rs.5100-6300 for the 
post of Director (EDP) and to revive the 
abandoned pay scale of Rs.4500-5700 of 
the said post. Accordingly, we are of 
further view that the 1st respondent 
committed an error in mechanically 
accept:ing the aforesaid recommendation of 
the 3rd respondent for restoring the 
abandoned pay scale of the post and for 
reverting the applicant to that old pay 
scale without application of mind. This 
O.A, therefore, deserves to be allowed. 

A 



5. While partina, it may be 
added that the pay scale once revised and 
given to an employee to his advantage 
cannot be reduced in an arbitrary manner. 
The decision taken and implemented in the 
year 1994 by the Government after 
acceptance and approval of the proposal 
dated 7.6.1994 of the Financial Adviser 
(Home). made after obtaining consent of 
the Ministry of Finance, by the Home 
Minister, was in effect not for creatjor1 
of, or for uparadationi of the post of 
Director (EDP). It was in fact a 
decision to upgrade the pay scale of an 
already existing isolated post of 
Director (EDP), Since the post was open 
to direct recruits and the pay scale was 
revised and upgraded5  it was naturally 
considered necessary to amend or revise 
the Recruittnent Rules suitably with 
reference to eligibility conditions for 
the post. Where was the question of ad 
hoc promotion5  when there was no post 
available in the scale of Rs.45005700? 
This explains the direction for framing 
new Recruitment Rules for the post with 
an upgraded pay scale of Rs.5100-6300 and 
the ohservatior of the Financial Adviser 
that: 	Evidently, this post should be 
manned by the same incumbent even after 
the revision of the pay scale. And that 
is why it appears that the Fifth Pay 
Commission recommende( creation of a new 
post of Deputy Director (EDP) with a pay 
scale of Rs.45005700 while allowing the 
applicant to retain the pay scale of 
Rs.5100-300 as personal to him, if the 
post of Director was intended to be 
abolished. 	Under the circumstances, we 
cannot be said to be interfering with any 

Ne 	 policy matter of the Government involving 
any expendjtLre, or violating the ratio 
of the decision of the Supreme Court in 
the Union of India V. Shri Te-iram 
Parashramjj Bombhate5  JT 1991 (2) S.C. 
572; Cornmr. 5  Corpn. of Madras V. 
Madras Corpn. Teacher's Mandrarn. (1997) 
1 3CC 253; or Govt. of Orissa V. Shri 
Haraprasa,d Das. 1997 (7) SCALE 137. 

6 	For the foregoing reasons, 
this O.A. 	succeeds and it is hereby 
allowed. 	The two impugned orders dated 
25.3. 97 	Aninexures A1 and A-2 of the 
respondents are quashed to the extent 
they relate to and affect the salary 
drawn by the applicant immediately before 
their implementation. As a necessary 
consequence 5  the applicant shall be 
enti tled to arrears of difference of his 
pay that may be worked out on the basis 
of restoration of his pay scale of 
Rs.51006300 from that of Rs.4500-5700. 
T h e respondents are directed to pay 'the 
arrears within a period of' two months 



- 
from the date of receipt of a copy of 
this order. If no such payment is made 
w i t h i n the time specified, the applicant 
shall be entitled to interest 12% per 
annum from the date of this order and 
till the date of payment. The 
respondents shall also pay cost of this 
litigation to the applicant. Counsel fee 
is fixed at •Rs.1000/- (Rupees one 
thousand only). 

The respondents had challenged the order 

passed by this Tribunal and the operation of the 

Judgernent was stayed. 

There was sdme controversy about the 

nature of the decision that had been taken. A 

statement was madebefore the High Court in Civil Writ 

Petition No.229/99 that the decision regarding the.pay 

scale of the respondent (applicant in the present 

application) in the office of Registrar General of 

India is under active consideration by the Government 

but no finail decisior, had been taken. 	Keeping in view 

this statement, the Writ Petition was disposed of 

stating that; no further proceedings were necessary. 

0. 	Miscellaneous Application for execution 

of 	the order passed by this Tribunal on 5 11 . 1998 had 

been filed and this Tribunal had passed an order on 

7.1.2002. 	Needless to mention that this Tribunal had 

recorded that the decision of this Tribunal could not 

have been modified and still holds good. Instead of 

imolementing of the Judgement, the respondents had 

challenged the same by filing CWP No.2515/2002. 	It 

was decided by the Delhi High Court after examining 

the sequence of events and felt that the earlier order 

passed by the Delhi High Court was not correct and in 

the meantime another order of,  6.9.2001 had been 

passed. Unless that order is set-aside by a competent 

PD1 



Court of law. it remains valid. The Delhi Hioh Court 

therE.wpon had remitted the matter back giving liberty 

to the applicant to question the order 6,9. 7001 before 

this Tribunal. The operative part Of the Judgenieit of 

the Delhi High Court reads 

aforernentjdbare perusal of the 
gment would clearly go 

to show that the court proceeded on the 
basis that despite the order of the 
Tribunal the matter was and/or could be 
under consideration of the Central 
Government 	In that view of the matter. 
we are of the opinion that the interest 
of :iustice would be subserved if we 
direct that the order of the Tribunal be 
set aside and the matter be remitted to 
the learned Tribunal. 	In meantimo 	s 
indicated hereinbefore the Centra

a
l Goverrimertt has also passed an order or,  6th September 2:001. Unless the said 

order is set aside by a compe'tert court 
of law the seine remains valid. 	Both 
orders namely the said order dated 6th 
September 2001 as also the judgernent 
impugned in this writ petition cannot; 
sand together. 	The aforernertioned order, 
dated 6th September 2001 in the eye of 
law remains valid unless and until the 
validity or legality thereof is 
challenged in the court of competenit 
jurisdjcticn 	In that view of the matter s we are of the opinion that the 
respondert herein must be given a liberty 
to question the said order dated 6th 
$eptemDer 2001 50 that the Central 
Administrative Tribunal while deci ding the matter before him can also take into 
considerationi the subsequent event as 
indicated hereiribefot-e and consider the 
legality 	or 	validity 	of 	the 
aforementioned order dated 6th September 
2001. 	For the view we have taken the 
imPugned judgment and order has also been 
set aside. 	We would like to observe 
that, keeping in view the fact; thatowing 
to mistake of this Court, the matter is 
pending for a long time, the learned 
Tribunal should consider the desirability 
of disposing of the matter as 
expeditiously as possible. Dr. Vohra 
states that an Original Applicatior 
questioning the aforemerìtiorpd order 
dated 6th Septembet 2001 shall be filed 
as CXpeditiously as possible. We request 
the learned Tribunal to consider both the 
appIicatiois and pass a common order. We 
would, however, observe that, in the 
event, the respondent herein succeeds 
that learned Tribunal will consider the 

'A kc~~~~ 



desirability of adequately compensatina 
the respondent by way of grant of 
interest or otherwise. 

1h It is on the strength of these facts that 

the. applicant contends that respondents cannot 

dowriarade the pay scale of the applicant by changing 

the conditions of the applicant's service. 	By an 

administrative decision the Judgerrierit of this Tribunal 

could not be defeated or reversed and therefore, the 

above said reliefs have been claimed, 

12. The application has been contested, 

Respondents plead that post of Director (EDP) is not 

an upgraded post of Director (EDP) but was a newly 

created post. 	it had to be filled according to the 

recruitment rules. 	The recommendations of the Fifth 

Central Pay Commission were not binding, it is denied 

that the pay of the appljcar'it had been reduced in any 

manner and the impugned order was, therefore, 

justified because applicant is stated to have never 

been apporited to the upgraded post. 	The impugned 

order reads: 

'In para 70.8 of its report, the 
Vth Central Pay Commission made the 
following recommendation for the post of 
Director (Electronic Data Processing) in 
the office of RGI: 

"The existing scale of pay of 
Director (EDP) Rs.51006300 is personal 
to the present incumbent. The Director 
(EDP) is also head of the Division as 
such RGI is of the opinion that he should 
also be in the scale of RS,4500-5700. We 
accordingly recommend that the post 
should revert to the scale of 
Rs.4500-5700 after the present incumbent 
vacates it and it should be redesignated 
as Dy. 	RG (EDP' 

2. 	The above recommendation of 
the Pay Commission has been examined by 
Govt. carefully. As regards the 
observation of the 5th Central Pay 
Commission that the existing scale of pay 

\ 11 
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ON 

/9 	-1  C, --- 

of 	the 	post 	of 	Director- 	(EDP) 
Rs.5100-6300 is personal to the present 
incumbent, it may be mentioned that the 
present incumbent of the post was never,  
appointed to the uparded post: on the 
reguiar basis, 	his appointment to the 
upgraded post in t:he pay scale of 
Rs,5)0Q63O0 was only on ad-hoc basis as 
a stop gap arranacirierit pending filling uo 
the post on regular basis after 
formulating its Rec;rujtrç1j-  Rules. etc. 
However, on a subsequejt review the 
Govt. 	decided to downgrade the post to 
its original and substantive pay scale of 
Rs.4500-5700 and consequertly reverted 
the incumbent to his substantive post in 
the pay scale of Rs.4500-5700. Therefore 
the pay scale of Rs.5100-.6300 allowed to 
the incumbent previously on a purely. 
temporary basis can not be protected and 
made personal to him as erroneously 
observed by the 5th Central Pay 
Comrnj ssion, 

The Government also accepts the 
recommendation of the 5th Centr-al pay 
Commissiofl that the post of Director 
(EDP) shall be in the pay scale of 
Rs. 4500-5700. 	since 	there 	is 	no 
functional justification for upgradatjon 
of pay scale of this post. Accordingly, 
the present incumbent to the post shall 
continue in the pay scale of 
Rs. 4500-5700. 

This issues with the approval of 
Ministry of Finance (Implementatj 	Cell) 
vide their tiC) NO.70/14 / 2000_I1' dated 
28. 08.2001. 

13. 	We have heard the parties counsel and 

have seen the relevant records. The learned counsel 

for the applicant in the first instance contended that 

the pay of the applicant had been reduced without 

putting the applicant to a notice to show cause and in 

support of his plea relied upon the decisions of the 

Supreme Court in the case of State ofOrissa v. 	0 r. 
.L1Binaparü & OrS Dei .. AIR 1967 SC 1269; 

v 	Sta e of 	Pr,.d...h. AIR 
1968 SC 240; 	Mahabjr Prasad v. 	State of Uttar 
Pradesh. AIR 1970 SC 1302 and H.L.Trehan & Ors. 	V. 

Union of India. 
 

1 988 (2) Scale 1376. 



'I 

14. 	We do not dispute the proposjt:j(,r,s in law 

that when an order as a civil conseauence and affects 

the ri.ahts of an individual, namely, his pay is 

reduced, a notice to show cause must be issued. 

However, 	the facts of the present case cannot be lost 

sight of. 	The principles of natural justice refer'red 

to will have a little application in the present case. 

Herejn 	
it is not that the pay of the applicant Which 

is being reduced but it was the scale of the post is 

reduced, it is an administrative decision and 

consequen3y there is no around so as to contend or 

permitted to be urged that it affects his rights, 

there is a notice to show cause must be issued. 

15. 
Certain facts were also asserted to 

contend that there was totally rnala fide in the action 

of the respondents. Mala fide is a. question on fact. 

it has to be established by the person. The alleged 

male fides can be inferred in the facts and 

circumstances of a particular case. 

16. On the earlier occasjon when this matter 

come up for hearing before this Tribunal in OA 

1659/97. 	this Tribunal had held that male fides had 

not been estahljshec 	This Tribunal had recorded that 

there was no sufficient material to warrant to a 

conclusior, of melafides. 	In the meantime, it appears 

that while this JLtdgement had been pronounced, the 

impugned order had been passed. it further appears 

that even when the Fifth Central Pay Commission report 

was under consideration the respondents had pointed 

out that present post should be downgraded. it was a 

decision which does not appear to have been simply 

IN 
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directed 	at I the applicant. 	There 	are 	vague 

allegations against the particular officer. There is 

no sufficient the material to establish the same. 

Therefore, we find that there is no ground to conclude 

that in the facts of the present case, malafides can 

be attributed on that around and the impugned order 

could be setaside. 

17. As already pointed above, while the 

matter was before the Fifth Central Pay Commission. 

the State had pointed that the scale of the present 

post should remain at Rs.4500.-5700. We have already 

reproduced above the recommendations of the Fifth 

Central Pay Commission. it had recommended that scale 

should be reduced as suggested but so far as the 

present incumbent is concerned he may be continued in 

the higher pay scale of Rs.5100-6300. 	These were 

recommendations of the Fifth Central Pay Commission. 

Vide this impugned order, the said recommendation has 

riot been accepted. The recommendations of the Pay 

Commission are riot binding. Therefore, Government has 

a right riot to accept the same. 	On that count. 

therefore, much reliance cannot be placed on the 

recommendations of the Fifth Central Pay Commission. 

18. 	The position in law is well settled that 

the State can prescribe the scales and can even in an 

appropriate case reduce the Pay scales. It has 

already been rioted above that in the facts of the 

case, mala fides have not been established and, 

therefore, it cannot be termed as that the applicant 

has vested right to the said scale. 

1161 



The lest submission in this regard made 

by the learned counsel for the applicant was that by 

virtue of,  the impuaried order the judicial verdict 

could not be upset. in support of his argument he 

relied upon the decision of,  the Suir'eme Court in the 

...hers v. 

(2002) 9 SOC 703, 

It is a. settled principle as referred to 

above that a judicial order cannot be upset by an 

executive order. In the present, case it be so stated. 

We have already referred to above sequence of events, 

This Tribunal on 5. 11. 1998 while disposing of the CA 

1659/1997 had held that, the applicant was entitled to 

the higher scale. At the risk of 	41)n we again 

men t i o n that the Writ Petition had been filed, 	the 

Delhi H i g h Court disposed of the same that since the 

matter i.s under active consideration of the 

Government, no useful purpose was going to be served 

to keep the nroceed:jngs pending. The sa.i.d decision of 

the Delhi High Court was being initerpreteci differently 

by the applicant and the respondents. 	Resultantly, 

the Delhi High Court permitted this Tribunal, to go 

into the matter afresh. 

If the order is arbitrary, male fide and 

suffers from extraneous consideration, interference by 

the Tribunal would be called for. However, in the 

present case before us. as already referred to above. 

the Fifth Central Pay Commission had permitted 

downgrading of the post: to Rs.4500-5700 but permitted 

the incumbent to hold the post on the earlier scale. 
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By the impugned order, the said 

recommendation that it should be accepted as personal 

to 	the applicant, has not been accented. T h e State 

has a right not, to accept a particular recommnendatjcni, 

This decision, which is the impugned order, has come 

into being after the earlier decision of this 

Tribunal, while disposiria of OA 1659/1997 dated 

5. 	1 	1 993, 

In the sequence of events, it is obvious 

that the decision will operative prospectively. We do 

not dispute the right of the State to do so. 

When the earlier OA was allowed 	there 

were two orders which were set aside dated 25.3.1997, 

we do not intend to interfere in that order of this 

Tribunal which has become final till it is quashed by 

an appropriate forum. But once the recommendations of 

the Fifth Central Pay Commission has not beer 

accepted, and the impugned order was issued on 

6.9. 2001 from that date the applicant will not be 

enti t:led to the higher pay scale, 

ConseqLtently, we dispose of the present 

application holding 

The applicant would be paid at the 

hiaher scale upto to 5.9.2001. 

From 6.9.2001 when a decision vide 

impugned orders so taken, the 

applicant will not be entitled to 

the hiaher pay scale. 



/g 

26. 	The Original Application is. acrdtnq1y 

dis4

Sin 	

No costs. 

( 	.  
1ernber (A) 

INS 

(V.S. Aggarwal) 
Chairman 


