CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

New Delhl this the 3]st day of March, 2003,

HON BLE SHRI JUSTICE V.s. AGGARWAL, CHAIRMAN

HON BLE SHRI V.K.MAJOTRA, MEMBER (A)

1) 0.A.N0.489/2003

Shri K.S8.Anand
S S/0 late Shri Kartar Singh

Assistant Engineer {Civil)
Current Duty Charge

R Irrigation and Flood Control Department
Rt b Govt, of N.C.T.of Delhi

~; R/0 21~A.S.G. Pocket

.gg Dilstad Garden

. Delhi,

s Applicant
tBy Advocate Shri B.S.Mainee)
V.
Govt of N.C.T, of Oelhi:Through
I~ The Chief Secretary
Govt.of N.C.T.of Delhi

> Sham Nath Marg
Delhi~11005¢4,

™~

The Secretary
Irthatlon and Flood Lontrol Department
Govt.of N.C.T.of Delhi

5/9 Underhill Road
Delhi.

Ag
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The Chief Engineer (I & F)
Govt.of N.C.T.of Delhi

4th Floor, 1.$.B.T7.

\ Kashmeri Gate

i Delhi. Respondents

(By shri Ajesh Luthra, Advocate)

(2) 0,A.NO.4S0/2003

Shri Ram Kishan
i S/o late Shri Tarif Singh
| Assistant Engineer (Civil)
1 Current Duty Charge
Irrigation and Flood Control Department
l Govt,of N.C.T.of Delhi
‘ ‘ R/io E-30 Jqun Park
l
l
|
|

Delhi-110059, PR Applicant

(By Advocate Shri B.S5. Mainee)
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N.CLT. of Delhi:Through

i. The Chief Secretary
- Govt.of N.C.T.of Delhi
5 Sham Nath Marg
Dw1h1w11OQ54.
£, The oc:@?ary
Irr”:a?won dnd Flood Control Deuuctmenf
CGovt.of NL.CLT.of Delhi
579 UnuethILIRqu
Delhi.

G The Chief Engineer (I & F)
Govi.of N.C.T.,of Delhi
4th Floor, I.S$.8.T.
Kashmerl Gate
\ Delhi. ,ﬂ e Respondents
8] ’ B
{By Shri Ajesh Luthra, Advocate)

(1) 0.A.NQ.501/2003

Stiri §.8.Chawala

S/o late Shri J,J.Chomula

R/io BO/23A, Malviva Nagar

N ﬁwth~110017 cve e Applicant

(By Advocate Shri. G.D. Gupta, with
Shirl K.P. Sunder Rao, Hdvooat@)

VS

1. The Chief Secretary
Govt.of N.C.T.of Delnhi
I.P.Estate
New Delhi~110007,

Ay Z, The Secretary
‘ Irrigation and Flood Control Department
Govt.of N.C.T.of Delhi
5/9 Undernill Road
Delhi. e Respondents

(By Shri Adesh Luthra, aAdvocate)

(1) 0,A:.N0O.502/2003

Shiri Paras Ram
S/0 Shri Hardiwari Lal
R/io C~27, Shiwvail Park

Delhi-1100726. cee s Applicant

(By Advocate Shri G.D.Gupta with
Shiri KoP.Sunder Rao, Advocate)




1. The Chief Secretary
Govi.of N.CLT.of Delhd
L.PoEstate

7 The Secretary
Irrigation and Flood Control Department
Govt.of N.C.T.of Delhi
5/9 Underhill) road
Celhi.

C e Respondents
(By Shri Ade

sho Luthrea, Advocate)

i

A0 R.O.D.E R (ORAL)
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Justice V.S.Aqqarwal:-

When duty is to act falrly, it is difficult Lo

lay  down Flogldity in approach. It may be possible

Lo be rigid when Wwritten law o prohibits

Qr

otherwlse.,  Just as the pick and shovel is

S

i e R —
[
s
Y
7
—
93]

o bonger sultable for winning of coal, so also the

cedure  of mandamus and certiorari. One has to

{
\ prove  equal  to the challenge., Facts of the case

cannot take & hind seat.

7. The applicants are wWorking as Assistant

|
] Enginesrs and Executive Engineers on current duty
i

chiar gen, The basic facts in all the 4 applications

are  dldentical, therefore, we are taking the facts

; from 0A No,S01/2003 in the case of 5.6.Chawala vs,
!

The Chief Secretary and others,.

EY

3, The applicant was appointed as  Junior

Engineer on regular basis on 13.8.}965$  He was

appointed as Assistant Engineer on. current dity

!
)
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o
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charge  on basis of fiis seniority on 24.9.1979,  He

was promoted as Assistant Engineer on regular b

0y

o0 F2.10.1980, Me  was given the current  duty
charge of Executive Engineer on 4.10.1998,
According  to  the applicant, it was based on hisg
feniority, The applicant contends that in the YO
1aay, e was considered for promotion for the post
of Executsve Engineer, but due to Inadequate number

of VECENCIes, he was not promoted,

4. COn 18.3.1998, he was lssued & charge~sheet
alleging certain irregularities which was renlied,
An o inguiry officer was appointed who had inquired

into the sssertions.

*

G

The apmiicantv had earlier filed 0a
NO.281/2003, He was seeking & direction for
regular  promotion as Executive Engineer‘ asserting
that the}‘ﬁame had been withheld on account of
depmrtm@rﬁal proceedings ‘ahd that he has since
been exonerated. This Tribﬁnal had disposed of the
matter that the oasé~of the applicant should ke

considered and g decision taken azs  to if  the

Inquiry officer s report has to he accepted or not.
; It was  Further directed that the disciplinary
N . .

antihiority  should consider and PESs  appropriate

orders within a period of 4 months, It was

mentioned that nothing said thereln could be taken

WPRBNT 1T oo e - i
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to e an expret

sion of opinion on the merits of the

ma e,

G. Applicant s assertion is that he had been
working on current duty charge since the vear 1996,
By  wirtus of  the impugned order, he had been

reverted  to the post of Assistant Engineer without

any valid reasons and perhaps because of the Tiling
of  the esarliar application referred to above, e

seoks guashing of the order of 27.2.2003.

7. Tdentical are the facts in OA No.502/2003
in the case of Parss Ram v.Govt.of NCT of Delhi and
another, I% OA N0.489/2003” in the case of
K.&, Anand Q, Govt.of NCT of Delhi and ors. and OA
No.490/2003 in the case of Ram Krishan v. Govt.of
MCT of Delhl and others also the abplicantg thereln
had  Dbeen working on current duty charge for  many

!
years. Videiithe same order referred to above, they

i
have been reverted, They assert that the enquiry
report  had  been reoeived @ tﬁe applicants  in
these two appllcations had been exoneratéd. The
Jisciplinary  authorilty has 'rgcorded a note of
dissgreenant. Thareat ter, the pgresent order has

heen passed withdrawlng current duty charge of the

W

il gher post.
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During the cowrse of »uhm1¢v10u¢~ the plea

ot the applicants  has bearn that they had beaen

WOorkin

s

G and looking after the duties of the higher
POsts  on curient cduty charge for many vears, Vi de

the  order that has been 50 passed,  current duty

charge has heen withdrawn fromvth@ applicants only

wWhile  their uniors have been allowed to S0

continue,

8 - The plea of the respondents  which Was
valemerit]y urged was that this is not a case of

Feversion from the nost andg Th@zw s 1o enforceable

Flght with Fespect to current duty char ge,

10, The learned counsel for the applicants
Nave strongly relied upon a decision of the Supreme

Lourt in . the case of State of'Uttar Pradesh and

Ors. V. Sughar Singh, 1974(1) 5..g. 435, 1p

pars 723, the  Supreme Court while dealing  with
reversion to the substantive POsSL Of Head Constabla

ohserved: .

230 T In the ins tant case we have o

doubt In our mind that the peculiar
clraumstance that from out of & group of
about 200 officers most of. whom are. junsorv
to  the respondent, the responde S
been reverted to the suhstentlve posta‘Of
Head Cornstable makes it ,ubsolutely Cclear
that there was no adminis strative reason
this revérsion, In fact thére.
sugges !Lonfut any time madr,on.ﬂ. : B}
appellant “rhut the pos t had beeﬁ abaljohcd
or that the ce*poudont ' wa< o for
administrative reasons, r@qu1ted to go ‘back
Lo his  own post of Head ton\ table. - This

M
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circunstance  only  corroborates what the
lesrned standing counsel for the State
aomitted bhefore e High Court  that the
foundation of the order of reversion is the
adverse entry made in his character roll.
ITn thiz view of the matter, we have no doubt
that the order was passed by  way of
punishment, though all outward indicia show
the order to be a mere order of reversion.
Even 1f 1t were not so, we have no @ doubt
that the order would be liable to be guashed
on  the ground of contravention of Articles
T @nd 16 of the Constitution,”

M

Rellance fufther was being-placed on & Full Bench
decision of this Tribunal in the case of L.M.Medar
v.  Union of India & Ors., 2001 (1) ATJ 5. In the
sald  case of L.M,Medar, there was an ad hoc
promotion iﬁhat had been  effected which had
continued %rom time to time in spells. There wers
sme . breaks that were glven, Disciplinary
prroceedings were pending., The Full Bench held that

persons @z such could not bhe reverted,

1. Both these decisions referred to above

CRSES, The resson being that current duty charge
is  something totally different from a person wWho
has been npromoted. We pértly accept the oontentibn
of  the respondents that normally  current  duty
charge does not confér any right on a person when
1t is  given to him to discharge the dUties of &

higher post for the time being.

12, However, 1t  cannot be taken to be an

absolute irule. Each case has 1ts own facts. e
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nave  noticed shove that the applicants  had been
given the current duty charge and they continued to
discharge those functions for more than six vears,
TQ state, thekefor@, that withdrawallof such  an

o der does inot  confer any legal right in the

paeculiar  facts ofvtheseAmartioularfdaéés would not

3. The applicants as referred Lo above and
le rementidped at the risk of repetition continued

Lo function on current duty charge For many years

Lo the case of 5.8, Chawala, the current duty charge
had been given since the vear 1996. The department

never  thought it appropriate to withdraw the

and allowed  him  to continue to  discharge

those
duties, In normal clreumstances, ourrent ity
§

charge can only ke given for temporary period. The

department had consclously allowed the “applicant

Lo discharge  the duties of current charge of the
higher poste. Thetdisoimlinary proceedings against
the applicants in OA No.501/200% and 0A No.502/2003
started in the vear 1998 when the ohargewsheet i
salol to have been served. At that time also, it
Was  not thought appropriate.thét the current duty
charge  should be Withdrawn, Till-date‘admittedlyi
Ho wenalt? had beern imposed on the applioantg and
depar tmertal pfooeedinga are $tatedfto.be>pendiﬁg,
Though contradiotory_gtatémenﬁﬁgaﬁeif@ﬁph¢om}ng at

the  bar with respect to thé_reSUIt’bfptheﬁ enquiry
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regarding  which W& are not expressing any opinion,
vide impugned order the current dut? charge of the
applicants hasg beeon Withdrawn while their Juniors
have  beern &115wgd to discharge the function, T
the  case of S‘S‘Chawalaﬂ 1t was demonstrated Vide
Annexure A-2 that hise uniors have heern allowed to

Continue on the current duty charge,

T4, When  sueh are the facts and the
applicants have been allowed to continue to Work on
the curtrent cduty charge for many  vears and no
penal ty ha$‘§been imposed vdesmite__disciblinary
proceedings  pending for the last so ﬁah?f?éafs and
hiors  gre allowed fo continue, inlthe .beculiar
facts, there was NG dust  ground Lo pass  the

Impugned orders,
B
P

o
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15, For‘these reasons, wé allow the present
applications and  gquash the Impugned orders,
However, we make it clear that nothing said herein
should he taken as a‘refleotiOM o the rights of
the Fespondants  to impose &Iy benalty  in the
departmentsl proceedings pending against the
applicants, Im case any penalty ié imposed, the
Fespbondents | would e well within theif rights  to
Witk g the current duty chargef from:, the
applicants, . We make it further'clear‘that;mqthing

salch herein should be taken qS . an e#bfegﬁion of

opinion Pertaining to the merit of the digciolinary

A




Proceedings Wwhich are sald to

costs,

Announced, , : -

» . P
(V.R,Maj(tra)
Membeér (A)

TNREET

be pending, No

P~ Y e {/ - ~
(V.S.Aggcrwal)

Chairman



