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Sh ri 	K. S. Anarrd 
5/0 	late ShrI 	<ar tar 	Singh 
Assistant 	Engineer 	(Civil) 
Current Duty Charac 
Ir r .i.ation 	ard 	Flood 	Control Department 
Govt. 01 	N. C. Lot 	Delhi 
R/o 	21 	A .S G. Rocket 
Dilshad Garden 
DeUü, 	 . ., . Appi icart. 

(By Advocate Shri 	B. S. Mainee) 

V . 

Govt of 	N. C. T, 	of 	Delhi 	Through 

The Chief Secretary 
Govt,r 	N.C. T, of 	Delhi 
5 ShamNath Marp 
Delh--1 10054. 

2. The 	.5ecr- etar y 
Irr igation and F lood Control Department 
uovt. of 	N. C.. T. of 	De].hi. 
5/9 	underhj:[i 	Road 
Do]. h 

The 	uhief 	Engineer 	:1 	& 	f: 
Govt. of 	N. C, T. of 	Delhi 
4th 	Floor, 	I. S. B. T. 
Kashmeri. 	Gate 
Delhi. 	 .... Respondents 

(By Shri Ajesh 	Luthra 	Advocate) 

 .0A.N.Q. 	9 01..2..0.0 

Shri 	am 	Kishari 
S/o late. Shri 	Tarif Singh 
Assistant 	Engineer 	(Civil) 
Current Duty Charge 
Irrigation and Flood Control Department 
Govt.of 	N.C.T.of 	Delhi 
R/o 	30 	Jiwan 	Park 
Deihi--110059, 	 . .. .. 	Applicant 

(By Advo(:,ate 	Shri 	B.S.Mainee) 

WIN 
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Govt of N.C.T. of DelhiThrouh 

The Chief Secretary 
Govt. of,  N.!C. T. of Delhi 
5 Sham Nath Mara 
Delhi - i 1 005'. 

* 	The Scre tar y 

Irripation and Flood Control Department 
Govt. ot N. C. T. of Delhi 
5/9  tJnderhili. Road 
Delhi 

The Chief' Ennii Fleer (I & F 
Govt. of N. C, T. of Delhi. 
Lii Floor 	I. S.D. '1. 

Kashmer 1 Gate 
f,)ei iii . 	 • . • • 	Respondents 

(By Shr'i. Ajesh Luthra Advocate) 

'H) 0...NO.5..L2P..Q.,3 

Shri S. S. Chawal.a 
S/o late Shri H. S. Chawala 
F/c 80/23A, Malviya Naoar 
New Delhi- i 10017. 	 • . * . 	Applicant 

(By Advocate Shri G. D. Gupta,4 with 
Shri K. P.Surider Rao, Advocate) 

vs. 

1 , 	The Chief Secretary 
of N. C. ,ot Delhi 

i. p.  Es La :,e 
New 	Delhi ....110002. 

2. 	The Secretary 
:Lrr,tc,,atmon and Flood Control Departmer'it 
Govt of N. C. T. of Delhi. 
5/9 Under hill Road 
Del. hi 	 . . . . 	Respon den t's 

Shri Ajesh l,,.ut.hra . Advocate) 

(1) 	0 .A.NP...... .P... .J...2003  

Shri Pares Rem 
S/o Shri. Hardiwari La].. 
Rio C22 4 .Shivaji. Park 
Delhi-1i0276. 	 • . , 	Aorlicant 

(By Advocate Shri G. D.Gupte with 
Sh ri K. P. Sunder Rao Advocate) 



The C h i e f* Sec;re_tary 
(jQ\/ L Of rJ C. 	of Del. h i 

F s ta 1:e 

\lW Fei.hi Ii 0002. 

2 	The. .Seor e tar y 
ir r i gat.ion and F lood Control Department 
Co\rt. of,  NC. r.ot Delhi 
/9 Urderhill.. Road 
Delhi. 	 . • • 	Respondents 

By Shr i Ajesh Luthra, Advocate) 

0 	R 	0 E R (C) RA L 

J.us.... V.S.Aggarwal .- 

When duty is to act fairly, it is difficult to 

lay down rigidity in approach. 	It may be possible 

to be rigid when written law so prohibits or 

direct.s otherwise. Just as the pick and shovel is 

no longer suita.ble for winning of coal, so also the 

procedure of mandamus arid certiorari. One has to 

prove equal to the challenge. Facts of the case 

cannot: take a hind seat. 

a.po]. loan ts are working as Assistant 

Enc. neers and Executive Erpineers on current duty 

charae. 	The basic facts in all the 4 applications 

re ideritical., therefore, we are taking the facts 

from 	CA Nc:, FO1 /2003 in the case of S.S.Chawala vs 

The Chie F Secretary arid others. 

3. 	The applicant was appointed as J u n i o r 

Enoireer on regular basis on 13. IL 1965. 	He was 

appointed as Assistant Engineer on current di.ity 

is 

_. 



char ae on basis of his seniority on 24. 9. 1 979. 	He 
was pr omoted as Assistant Engineer on regular basi 

3 0. 980. 	He was gi\len the current duty 

charac of Executive Enaineer on 	10.1996, 

/ccor diiici t:o the applicant, it was based on h i s 

son br ity. 1-he applicant contends that in the year 

997., 	
he as considered for promotion for the post 

of E;x:ecuti Va Enaineei-, but due to inadeqijate number 

f vacaro-es he was not promoted. 

44 . 	On 18.3.1998 	he was issued a cha.rge--set 

alieQirl g certain irregularities which was replied. 

An 	
inuj y officer was appointed w h o had inquired 

in to the assertions. 

5. 	 The 	applic;arit: 	had earlier 	filed 	OA 

No. 281 ./ 11003, 	He 	was 	seeking 	a 	direction 	for 

reOui.ai 	omct:ion 	as 	Executive 	Enaineer 	nssertj nq 

the t. 	Lhe 	seire 	had 	been withheld 	on 	account 	of 

doper trnenta I 	Proceedings 	and that he 	h a s 	since 

bosn 	e::onere ted. 	This 	Tn 	buna.i 	had 	disposed of 	the 

mat ten 	the. t: 	the 	(,as(-- 	of 	the 	app? icarit 	should 	be 

con:;iiieron' 

	

a n d 	a. 	decision 	taken 	as 	to 	if 	the 

1nqury officers report has to be accepted or not. 

It 	was 	fur-  then 	directed 	that 	the 	disciplinary 

Cuthorlty 	should 	consider- 	arid 	pass 	appropriate 

orders 	within 	a 	period 	of 	4 	months, 	it 	was 

men ti. oned 	that nothing said therein could be taken 

rr - 



N) Do an o:nressioI' ot opinion on 	 the 

ma I 

6. 	Appi iort s assertioli is that he had beer 

wor k ira 	 e 	ar ge si rc:e the year 1 996rr 	 h.on cu 	 .  

By'irtue of the impugned order, 	he had been 

reverted to the post of Assistant Engineer without 

y valid reasons and perhaps because of the filing 

oi the earlier application referred to above. 	He 

eek 	qua. 	liO of the order of 27. 2. 2003. 

	

7. 	Identical are the facts in OA No. 
502/2003 

In the cee o b ParesRem V. Govt. of NOT of Delhi and 

	

another 	Ni OA No. 489/2003 in the case 	of 

.Anand v, 	Govt.of NOT of Delhi and ors. 	and OA 

No. 490/?003 in the case of Rem Kr'i shari v. 	Govt.. of 

y.  
NOT of Del hi and others also the applicants therein 

had been working on current duty charge for many 

yea is. Vide the same order referred to above, they 

have been reverted. 	They assert that the enquiry 

report had been received and the applicants in 

these two applications had been exonerated. 	The 

discipliner y authority has recorded a note of 

di sagreemerit. 	Thereafter, 	the present order has 

been passed withdrawing current duty charge of the 

higher post. 



8 	During the course of submissions, the plea 
of 	the eppi iccrt.. 

has been that they had been 

won k inp and lookino afte r'the duties of the higher
-

p051:5 
on current duty charge for many years. Vide 

the 	or den that has been so pessed 	current duty 

charge has been wi. thdrawn from the appiicarts only 

wh 1 la theIr juniors have 	been allowed to So 
conti. nue. 

91 	
The plea of the responder)ts which was 

\'eheiriect)y urged was that; this is not a case of 

never sion from the post and there is no enforceable 

r lgii t with respect to current duty charge. 

0. 	The learned Counsel for the applicants 

have strongi y relied upon a decision of the Supreme 
Coup t in the case of State of Uttar Pradesh and 

ors.. 	V. 	Sughar S.ingh, 1 974(1 ) S.L.R. 	435. 	In 
pare 23, 	

the Supreme Court while dealing with 

reversion to the substantive post of Head Constable 

obse r \/ed 

23. 	In the instant, case we have no 
doubt in our mind that the peculiar 
circumstai'ce that from out of a group of 
about zoo officers most of whom are junior 
to the respondent, the respondent alone has 
been r ever ted 	to the substantve post of 
Head Constable makes i t ehsoj, u tel y clear 
that 	

there was no admirjis't'iative reasor) for. 
this eversior. In fact there was no 
suggestion at any time made on behalf of the 
appellant that', the post had been abolished 
or that the respondent was, for 
adrrii.njstratjve reasoFis required to go back 
to his own post; of Head Constable. 	This 
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circi.,imst.arice only corroborates what the 
learned standing counsel for the State 
admitted before the High Court that the 
foundetion of,  the order of reversion is the 
adverse e n t r y made in his character roll. 
In this view of the matter, we have no doubt 
that,', the order was passed by way of 
punishment, 	thouah all outward indicia show 
the ci der to he a mere order of reversion 
EVen if it. were not so, we have rio doubt, 
that the or der would be liable to be pua,shed 
0 ri tI"ie ground of contravention of Al-' tides 

1 i-.,--tndJ6 of the Constitution. 

Re]. i alice 'fu" ther was being placed on a F ull 	Bench 

dcci. sion of thi. s Tribunal in the case of L. M. Medar 

v. 	Union of India & Ors, 	2001 (1) ATi 5. 	In the 

sai..d case of L * M. Medai-  ' , ' there was an ad 	hoc 

an' cmo tic a 	t ti a, t. 	ha. d 	been 	effected which 	ti ad 

continued'trom 'tirnie to time in spells. 	There were 

small. 

 

h 	a k s't',hat, 	were given. 	Disciplinary 

proceedings were pending. The Full Bench held that 

perso "iS a's such could not be reverted. 

1 1 , 	B o t h these decisions referred to above 

have 1. LI: tie apoilcation in the facts of the present, 

cases, 	The reason being that CUrrent duty char- cia 

some thi rig t,ota],.l y different from a rerson w h o 

has been promoted. We partly accept the contention 

of 	I', he respon dents t h a t normal 1 y Cur rca t duty 

charge does not confer a n y right, on a pe r''sori whet 

it is given to him to discharae the duties of a 

higher post for the time being. 

12. 	However, 	it cannot be taken to be an 

absolute rule. 	Each case has its own facts, 	We 



noticed abo\'e that the applicants had beer,  

aiven the current duty charge and they continued to 

discharge those fLirict ions for more than six years. 

T e 	state, 	therefore, that withdrawal of such an 

o r 	i 	does rot conter any legal right in the 

pecul lar' facts of these particular cases would not 

be CC) r ' cc t 

I he applicants as referred to above and 

is rementioned at the risk of repetition continued 

C) function on current duty charge for many years. 

'Tri the case of S. S. Chawala, the current duty charge 

hd been aivn since the year 1996 	The department 

never thought it appropriate' to withdrai the same 

and 	allowed h i m to continue to discharge those 

dutle. In normal circumstances, current duty 

cliar e oar' only he given for temporary per lcd. 	The 

department had consciousiy allowed the applicant's 

to 	char ae the duties of cur rent charge of the 

hi. gher' posts, 	The disciplinary proceedings against 

the applicants in OA No.501/2003 and OA No. 502/2003 

started in the year 1998 when the char'qe-sheet is 

s ti t. 	have beer, served, 	Atthat time also 	it 

was 	riot, thought appropriate that the current dii ty 

charae should he withdrawn. 	Till date admittedly, 

no penalty had been imposed on the applicant:s and 

deniar truer tel,. 	proceedings are stated' to he" pending. 

Though contradictory statements arefoith'omicj at 

'the bar with respect to the result of the" enquiry 



dinc which we are rot expressng any opin)c)r, 

vi do 1 mpuQr,,d order the current duty charne of the 

epp.L:jcrs ha been withdrE,r, while their' 	juniors 
have 	beer, 	a.]Jow?( to disc'hF,rac> the furicti or, 	In 
the 	15( of •S, S. Chawal 	It was demonstrated vicje 
Anr,e,jr o 

	

	A? that his jur,joj. have beer, allowecl to 

ot the (;Ltrrer,t duty oharQe, 

1 4. When 	Such 	are the 	facts arid 	the 
aprlicarts 	have bEIE` ri 	allowed to continue to work 	or 
the 	cur r ant d u t y 	charge for 	many years a n d 	no 
PCr Ity ha -  beer 	impos e d d e s p i t iscioiinj'.y 
rroceeding pending for 	the last 	so many year 	arid 
Jun i or:. are allowed 	to continue I ri the peculi Cr 
facts, there 	was 	no 	just ground to pass 	the 
LInuuclr,ecl or ders, 

I 	
lot these reasons, we allow the present 

appi....cations 
 

and quash the impugned orders, 

However, we make it clear that nothing said herein 

shciuid be taken as a reflect.jo,t on the r i g h t s of 

rhe 	
responir ts to impose any penalty in the 

depar tmental 
0r000erjirigs 	rie.ridJ.n,g 	agajris t 	the 

appi icants, 	In case any penalty is imposed, 	the 

respondents would be well within their rights to 

it h draw 	the cur rent duty 	charge 	from 	the 

appi .i.can, ts. . we make it f'jt"thet- clear that nothi rig 

3a1d her am 	should be taken as ar expression of 

opi,r,ic,m per ta.i. niincj to the men. t: of the di scip1inajy 
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P1'OedIiç. 	'hih are 	a1d to b 	di g 	No 

.1 -'-.-- 
. S. A 	rwal) 

Memb 	( A ) 	
V Chmen 
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